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In Defense of LGBT Youth:

Strategies to Help Juvenile Defenders Zealously Advocate for their LGBT Clients
Jody Marksamer®

Many lesbian, gay, bisexual, and transgender (LGBT) youth face abuse, rejection, and
discrimination in their homes, schools, and communities. These experiences can place LGBT
youth at risk of juvenile court involvement. Without a firm understanding of how sexual
orientation and gender identity impact the experiences and needs of each LGBT youth they
serve, juvenile justice professionals will struggle to effectively serve these youth and risk
treating them unfairly. Since 2005, the Equity Project has been working to address these issues
in an effort to bring much-needed attention to the needs and concerns of LGBT youth.2

In 2009, the Equity Project produced a report documenting the experiences of LGBT youth.
Hidden Injustice: LGBT Youth in Juvenile Courts represents the first national effort to examine
the treatment of LGBT youth in juvenile courts and provides guidance to professionals working
in the juvenile justice system on the development of LGBT-sensitive practices and policies.® The
report’s findings, based primarily on information gathered from LGBT youth and the
professionals who work with them, reveal that bias and lack of understanding about LGBT
youth often leads to denials of due process, disrespectful treatment by juvenile justice
professionals, unnecessary detention, unduly harsh dispositions, and ineffective and harmful
programs and services. While all juvenile justice professionals have legal and ethical duties to
ensure fair and unbiased treatment of youth in juvenile courts, defense attorneys play a critical
role in protecting the rights and safety of court-involved youth.* This article highlights the
recommendations from Hidden Injustice for juvenile defenders and presents strategies to help
defense attorneys advocate for their LGBT clients as effectively as possible.

Defense Attorneys Must Zealously Defend their Clients and Respond to their Individual Needs

All youth accused of committing a crime have a constitutional right to counsel who will
zealously defend them and protect their due-process rights.> As national standards recognize,
juvenile defenders are “essential to the administration of justice and to the fair and accurate
resolution of issues at all stages of [the] proceedings.”® Specifically, juvenile defense attorneys
have a duty to:

e Advocate for their clients’ stated interests—not what the attorney believes is in their “best
interests;”’

* Provide competent, diligent, and vigorous representation at all stages of juvenile court
involvement;®

* Hold the juvenile justice system accountable to their clients and advocate for their fair and
respectful treatment;® and

 Ensure that their legal advocacy is tailored to their clients’ individual needs.*®
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Unfortunately, not all defenders are meeting their legal and ethical responsibilities when
representing LGBT youth. Juvenile defenders often fail their LGBT clients by advocating
positions contrary to their client’s expressed interests based on their own biases about sexual
orientation and gender identity.!* Other defenders avoid talking with youth about sexual
orientation and gender identity because they are uncomfortable doing so and miss crucial
information about their clients that is necessary for effective defense.*> Many LGBT youth do
not receive zealous advocacy at detention and disposition hearings, and many more do not
have adequate post-disposition representation.”® Without zealous defense, LGBT youth often
get pulled deeper into the system and spend significant portions of their adolescence in secure
facilities where they are physically and emotionally unsafe.'* By implementing the following
recommendations, juvenile defense attorneys will be better prepared to meet the legal and
ethical duties owed to their LGBT clients and protect their clients’ rights.

1. Approach all Clients in a Manner that Recognizes that Any Youth May Be LGBT.

Most of the defenders surveyed in Hidden Injustice were aware of representing only a handful
of LGBT youth.” In many of these cases, the defender perceived the youth to be LGBT but
never directly addressed the topic with their client.’® Recent studies have found that close to
13% of youth in detention are LGBT or questioning.'’ While many young people are openly
LGBT in some areas of their lives, it is not likely that LGBT youth will immediately offer this
information to their attorney. The role of juvenile defenders is not to determine whether or not
each youth they represent is LGBT, but rather to approach all clients in a manner that
recognizes that any youth might be LGBT, thus creating an atmosphere where LGBT youth will
be comfortable sharing this information.

In order to develop meaningful attorney-client relationships with LGBT youth, defenders must
be able to talk with youth about sexual orientation and gender identity.18 When defenders are
unfamiliar with or uncomfortable talking about LGBT issues, youth can sense this and will likely
shy away from sharing relevant information with their attorney, making it more difficult for the
attorney to fully advocate on their behalf.*

Defenders can create a safe and open atmosphere for their clients by using the following

techniques:

* Conduct initial interviews with clients in a setting that provides the greatest amount of
privacy possible and without the clients’ parents present, as many LGBT youth are not out
to their parents.

e Avoid using language that assumes anything about a youth’s sexual orientation or gender
identity. For example, rather than asking a youth “Do you have a girlfriend?” ask “Do you
have a boyfriend or girlfriend?” or “Are you dating or in a relationship with anyone?”

e Convey a nonjudgmental attitude and demonstrate an open mind when a client shares
personal things about his or her life.

* Make sure clients understand what attorney-client confidentiality means.

* Ask open-ended questions and follow up with questions exploring the why behind the
response.
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e Signal openness and acceptance of LGBT people by placing LGBT-supportive posters,
stickers, or pins on briefcases and in defender offices.

If defenders think that a youth is LGBT, they should raise the topic directly with their client
rather than proceed based on an assumption. It is always appropriate to ask a youth if he or
she is LGBT, but defenders need to be aware that if they have not yet developed a trusting
relationship with their client, it is unlikely that the youth will share this information with
them.?® Regardless of when it happens, if a youth does disclose that he or she is LGBT,
defenders should respond in a way that indicates they will fully advocate for their client and will
not reveal the information in court or elsewhere without their client’s knowledge and
permission. In addition, defenders should talk with the youth about his or her experiences with
family and at school and find out who else knows that the youth is LGBT.

When representing transgender and gender nonconforming youth, defenders should always
ask what pronoun and name the youth prefers, and unless directed by the client to do
otherwise, they should consistently use that name and pronoun, even if it differs from the
youth’s legal name.?! In addition, if the youth requests this, defenders should ask all other
system professionals to refer to their client by the name and pronoun the youth prefers. And
defenders should never refer to a transgender youth as “he-she” or “it” or allow other system
professionals to do so. When representing a transgender youth, defenders should find out
more about the client’s gender history as early as possible, including whether the youth lives
full time in their gender, whether the youth has a medical diagnosis of gender identity disorder
(GID) and is undergoing treatment, and whether the youth is taking hormones — either
prescribed or from the underground market — or if the youth wants to start taking hormones
soon.”

2. Talk with LGBT Clients about Any Experiences of Abuse, Discrimination, and Rejection
and the Effect these Experiences Have Had on their Lives.

Lack of understanding about LGBT youths’ life experiences undermines a defender’s ability to
build an effective attorney-client relationship and to present the strongest possible defenses on
their clients’ behalves. To provide effective representation, defenders must understand the
ways in which sexual orientation and gender identity impact the experiences of a particular
LGBT client, both within and outside the system.24 While a youth’s sexual orientation and
gender identity are not necessarily relevant in every case, defenders should keep in mind the
numerous ways in which their client’s LGBT identity could be relevant and be prepared to
proceed appropriately.?

Unfortunately, many LGBT youth experience harassment, discrimination, violence, and
rejection at home, school, and in the community due to their identity.26 These experiences can
negatively impact adolescent development and lead to family rejection and school
victimization, which increases the likelihood of entering the juvenile justice system.27 When
defending an LGBT youth, attorneys need to identify what, if any, effect societal bias has had on
their client and how this has impacted his or her entrance to the system and experiences in the

3
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system. Defenders need to be aware that LGBT youth who experience conflicts at home
because of their sexual orientation or gender identity are at risk of being charged with specific
categories of offenses, such as status offenses, domestic disturbances with parents, and
survival crimes if they have been kicked out of their homes.”® Similarly, harassment at school
can place LGBT youth at risk of entering the system for such things as fighting, truancy, and
altercations with school resource officers.”’ Understanding these contextual factors assists
defenders in explaining to the court underlying concerns in their client’s life, which can help
create a different picture of this youth for the judge and serve to mitigate the charges.

3. Provide Zealous Advocacy at All Stages of Representation.

While building relationships with LGBT clients and understanding how their identity may be
relevant in their case is essential to competent representation, LGBT youth also need their
defense attorneys to zealously advocate for them at every stage of their case. When LGBT
youth do not receive zealous advocacy, they are vulnerable to unnecessary detention and
incarceration, inappropriate services at disposition, and unchallenged abuse in out-of-home
placements.*

In order for defenders to provide their LGBT clients with vigorous advocacy in the courtroom,
defenders should:

* Be familiar with current research on LGBT youth, including transgender healthcare.

e Be knowledgeable about state and local nondiscrimination laws and policies that protect
LGBT youth in different settings.

* Be prepared to advocate for clients’ expressed interests whenever LGBT issues come up,
including at detention and disposition hearings, during plea bargaining, and in post-
disposition representation.

* Keep informed about the conditions in the secure facilities in the jurisdiction, including
whether these facilities have policies prohibiting discrimination based on sexual orientation
and gender identity, provide LGBT training for staff, and engage in practices that protect the
safety of LGBT youth. Also know how these facilities determine where to house transgender
youth and whether the facility will call transgender youth by their chosen names and
pronouns and provide them with access to necessary transgender-related medical care.

* Review risk-screening instruments for any potentially disparate impact on LGBT youth.

e Be familiar with alternatives to detention, community-based programs, non-secure
placements, and other resources that provide competent and nondiscriminatory services to
LGBT youth and their families.

* Maintain up-to-date lists of all LGBT-competent services in the jurisdiction, as well as
programs or placements that have been unsupportive of LGBT youth. Advocate for those
services and placements that are LGBT-competent and against those that are not. Share this
information with courts, probation officers, and prosecutors, where appropriate.
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a. Representing LGBT youth at detention hearings®"

In most jurisdictions, after a youth is arrested the court holds a detention hearing to determine
whether the youth can be released to the community (and under what conditions) or if he or
she must be detained pending the completion of the case. Most states have statutes limiting
the circumstances under which a court officer can order pretrial detention to cases where it is
necessary to ensure that the youth appears in court or when there is high risk that the youth
will seriously reoffend while the current charges are pending.®? In these states, courts must
release youth who do not meet these standards to their parent, guardian, caregiver, or other
appropriate non-secure placement.*

Unfortunately, many LGBT youth are inappropriately and unnecessarily detained because their
family refuses to allow them back home.** In other instances, courts have detained LGBT youth
based on a misconception that it is in the youth’s best interests to remove him or her from a
less than ideal family situation or in order to prevent the youth from engaging in a same-sex
relationship.>> Defenders have a duty to represent their clients at detention hearings, including
discussing options with their clients before the hearing, determining the least restrictive release
possibilities, and advocating in court for appropriate alternatives to detention.*® Without
effective detention advocacy, LGBT youth are likely to end up in pre-trial detention where they
are at high risk of abuse.

In order to prevent unnecessary detention for their LGBT clients, defenders should do the
following:

* If your client was detained after arrest, ask if he or she was harassed or mistreated while in
detention and ask about the circumstances. If your client was not detained, find out if he or
she is afraid of abuse if detained and why.

* Ask about the youth’s home life. If the youth does not get along with his or her family, ask
why.

e If an LGBT youth’s family is not accepting of his or her sexual orientation or gender identity
and returning home is not an option, explore alternatives, such as a relative or mentor’s
home or other appropriate placement. Investigate possible options before the hearing. If
you need additional time to find such a placement, ask for it.

e Ask about attendance and performance at school. If the youth is not attending school or is
having problems at school, find out why.

* If your client is transgender, ask the youth about any hormones or other transition-related
medications he or she is currently taking. Be sure that the youth will have access to these
medications if placed out-of-home.

* If you have your client’s consent, educate the judge about the high risk of abuse for LGBT
youth in detention facilities and explain that transgender youth are particularly vulnerable
to abuse.

e If your client does not want his or her parents or others to hear in court that he or she is
LGBT but you think it is important for the judge to know, ask the judge to have a discussion
in chambers.
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* Inform your client of his or her rights in detention and explain that he or she should contact
you if there are problems.

e If ajudge detains a client who is transgender, advocate for placement in a facility or unit
appropriate to the client’s gender identity, and in accordance with your client’s preference
for placement. If there are concerns that a particular facility will not respect your client’s
gender identity, ask the court for an order requiring the facility to refer to your client by the
appropriate name and pronoun, allow your client to dress in clothing in line with his or her
gender identity, and continue providing your client with transgender-related medical care.’’

b. Advocating for appropriate programs and services for LGBT youth at disposition.

The purpose of a disposition hearing is to develop the least restrictive treatment and
rehabilitation plans for youth that meet their individual educational, emotional, and physical
needs while also protecting the community.®® Disposition interventions must also be
developmentally and culturally appropriate.®® Similar to their detention hearings duties,
defenders must consult with their clients to develop the most appropriate disposition
recommendations consistent with their clients’ expressed interests and individualized needs.*
In addition, defenders have an obligation to actively seek out and then advocate for these
recommendations and other alternatives to incarceration.** Without this type of disposition
advocacy, LGBT youth are likely to receive harsh dispositions that are highly restrictive, do not
meet their needs, fail to keep them safe, and include long periods of incarceration.*?

To provide effective representation to LGBT clients during the disposition phase of their case,
defenders should:

* Review lists of LGBT-competent services in the jurisdiction, as well as programs or
placements that have been unsupportive of LGBT youth.

* Explain all possible disposition options to LGBT clients and solicit input from them about the
services with which they feel most comfortable.

e Inform the court of your clients’ individual needs and expressed interests regarding
treatment and placement alternatives.

¢ Recommend services and placements outside of the jurisdiction if there are no appropriate
services available locally, and if consistent with your client’s expressed interests.

* Zealously advocate against any placements that are not sensitive to LGBT youth or cannot
keep LGBT youth safe. Ensure that any placements for transgender youth treat these youth
respectfully and use the appropriate name and pronoun.

* Present expert testimony and reports to challenge any recommendations for incarceration
or other harmful treatment services that are not consistent with professionally accepted
medical and mental health practices for LGBT youth, such as counseling that attempts to
change a youth’s LGBT identity.43
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c. Protecting the rights and safety of LGBT youth post-disposition

During the time period after a disposition hearing but while a youth is still under the jurisdiction
of the court, continued access to counsel is critical to ensure that the state complies with all
orders to provide services, that services provided are appropriate and effective, and that the
youth is not experiencing unsafe conditions of confinement.** When LGBT youth do not have
zealous post-disposition representation, they are vulnerable to abuse and have no way to
challenge violations of their constitutional rights.

LGBT youth experience disproportionate rates of physical, sexual, and emotional abuse in
juvenile justice facilities.*> Pervasive disrespect and unfair treatment by facilities is also
common practice.*® And facility staff regularly punish, ridicule, and prevent transgender youth
from expressing their gender identity.”’ In addition, LGBT youth often report feeling isolated
and many have little, if any, support in the facility or from people on the outside. For all of
these reasons, LGBT youth need zealous post-disposition representation.

Defense attorneys should have regular contact with their LGBT clients in order to stay informed
about conditions of confinement and to be able to advocate for these youth when necessary.
Specifically, defenders should verify that their LGBT clients are not abused by staff or peers, are
not given harmful or inappropriate treatment or services, and are not labeled as sex offenders,
unless required by the court. In addition, when representing transgender youth, defenders
should confirm that these youth are not disciplined for their gender expression, are not isolated
or segregated from other youth, are treated respectfully by facility staff and peers, are able to
use the shower safely, and are provided with necessary transgender-related medical care.

If defenders become aware that an LGBT client is experiencing these or any other rights
violations, or is not receiving the services ordered by the court, they should talk with the youth
about options for moving forward and then advocate for their client using all available and
appropriate vehicles. Depending upon the jurisdiction, possible ways to improve a client’s
situation, in addition to any identified by the youth, include requesting a review hearing,
seeking a writ, or connecting the youth with attorneys who can talk with them about available
civil remedies.*®

4. Respond to LGBT Bias and Misconceptions in the Courtroom

Bias and disrespect in the courtroom are all-too-common experiences for LGBT youth. Defense
attorneys have legal and ethical responsibilities to advocate for their clients’ fair and respectful
treatment throughout the court process, which includes addressing bias by other juvenile court
professionals toward their clients. To meet this responsibility, juvenile defenders should:

* Immediately respond to jokes or other disrespectful comments about a client’s actual or
perceived sexual orientation or gender identity. If this happens during a court hearing, object
for the record.
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e Oppose introduction of evidence of sexual orientation or sexual conduct when not relevant
to the case or when introduced in an attempt to embarrass a client or attack his or her
character.

* Review all written reports and evaluations for language that pathologizes an LGBT client’s
identity and appropriately address any such statements with the court.

e Oppose sexual offending assessments for LGBT clients when unwarranted.

Conclusion

While all juvenile justice professionals have legal and ethical responsibilities to court-involved
youth, defenders of LGBT youth must vigorously represent their clients in court while also
protecting them from abuse and mistreatment at all stages of system involvement. Studies have
shown that LGBT youth are frequently unnecessarily detained, denied due process, disrespected
by court and facility personnel, subjected to unduly harsh dispositions, and forced to endure
ineffective and harmful services, including egregious conditions of confinement. It is essential
that juvenile defenders are committed to zealously defending their clients from the very first
court hearing through the time juvenile court jurisdiction is terminated. By using the strategies
and recommendations that are highlighted in this article, defense attorneys will be better
prepared to build effective attorney-client relationships with LGBT youth, protect their clients’
rights and safety, advocate for fair and respectful treatment, and effectively respond to
instances of mistreatment or abuse.
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