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l. Legal Parent

A legal parent is a person who is legally-recognized as a child’s parent and has the legal right to
have custody of a child and make decisions about the child’s health, education, and well-being.
A legal parent is also financially obligated to support the child.

In a number of states, a person who is not a legal parent does not have any legal decision-
making authority over a child, even if that person lives with the child and functions as the child’'s
parent. For example, in some states, a person who is not a legal parent may not be able to
consent to medical care for the child or even have the authority to approve things like school
field trips. In addition, a non-legal parent may have no rights to custody or even visitation with a
child should something happen to the legal parent, and may have no ability to claim the child as
a dependent for health insurance. In the absence of a will stating otherwise, a child generally
has no right to inherit from a person who is not a legal parent or relative.

All legal parents have an equal right to seek custody and make decisions for their children, as
well as the responsibility to support their children. A biological parent does not have any more
rights than an adoptive parent or other person who is a legal parent. For example, if a lesbian
couple has a child together through donor insemination and completes a second parent
adoption, both parents are on completely equal legal footing. If the couple were to separate,
each would be equally entitled to custody, which a court would determine based on the best
interests of the child without giving an automatic advantage to either parent.

When a legally married couple has a child, they are both automatically presumed to be the legal
parents of the child. This means that, if they get divorced, they both remain legal parents unless
a court terminates one or both of their parental rights. This presumption applies to same-sex
parents when children are born to couples who are married or where their state recognizes their
civil union or comprehensive domestic partnership at the time the child is born. Regardless of
whether you are married or in a civil union or comprehensive domestic partnership,
NCLR always encourages non-biological and non-adoptive parents to get an adoption or
parentage judgment, even if you are named on your child’s birth certificate.
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NCLR also always recommends that same-sex parents and transgender parents ensure that
other family protection documents are in place, such as medical authorization, guardianship
agreements, wills, advanced directives.

Il. Second Parent Adoption

A. An Overview

The most common means by which LGBT non-biological parents establish a legal relationship
with their children is through what is generally referred to as a “second parent adoption.” A
second parent adoption is the legal procedure by which a co-parent adopts his or her partner’s
child without terminating the partner’s parental rights, regardless of marital status. As a result of
the adoption, the child has two legal parents, and both partners have equal legal status in terms
of their relationship to the child.

Additionally, married same-sex couples can use the stepparent adoption procedures that other
married couples may use. States that recognize comprehensive domestic partnerships or civil
unions also allow couples joined in these legal unions to use the stepparent adoption
procedures. These adoptions have the same effect as a second parent adoption, but they may
be faster and less expensive than second parent adoptions, depending on where you live.

It is important to recognize, however, that a same-sex partner who plans the birth or adoption of
a child with his or her partner is a parent — not a stepparent. Parents should not have to adopt
their own children, but it is legally advisable for LGBT parents to get an adoption or parentage
judgment to ensure that their parental rights are fully protected in every state.

B. Availability of Second Parent Adoption

As mentioned above, married same-sex couples can use the stepparent adoption procedures
available to all married couples. Registered domestic partners or civil union partners can also
use similar adoption procedures in states that recognize their relationship status.

In addition, for unmarried couples and couples who are not in a civil union or registered
domestic partnership or similar status, a number of states allow them to get a second parent
adoption. The following states have a state statute or appellate court decision allowing same-
sex couples to get a second parent adoption or co-parent adoption: California®, Colorado?,
Connecticut®, District of Columbia*, Idaho?, lllinois®, Indiana’, Maine®, Massachusetts®, New
Jersey'®, New York'", Oklahoma'?, Pennsylvania'3, Vermont'.

States that have allowed second parent adoptions by unmarried same-sex couples in some
counties include Alaska, Delaware, Florida, Georgia, Hawaii, lowa, Louisiana, Maryland,
Minnesota, Oregon, Rhode Island, Texas, Washington, and West Virginia. There undoubtedly
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are counties in other states that have granted second parent adoptions to unmarried same-sex
couples.

Until recently, Florida was the only state to categorically prohibit lesbian, gay, and bisexual
individuals from adopting, but that state law was held unconstitutional in September 2010."
Arkansas previously prohibited anyone cohabiting with an unmarried partner from adopting or
being a foster parent, but the Arkansas Supreme Court struck down this statute as
unconstitutional.'®

Appellate courts in Alabama,'” Kansas,'® Kentucky,'® North Carolina,2® Nebraska,?' Ohio,?? and
Wisconsin?® have said that second parent adoptions are not permissible under the adoption
statutes in those states either for same-sex or different-sex couples who are not married.
However, married same-sex couples can use stepparent adoption procedures in those states.

Utah prohibits anyone cohabiting with an unmarried partner from adopting.?* Utah also gives a
preference to married couples over any single adult in adoptions or foster care placement.25
Arizona gives a preference to married couples over a single adult in adoption placement.2
Mississippi has a statute that prohibits “[a]doption by couples of the same gender,” but under
the Supreme Court ruling, Mississippi must allow same-sex spouses to adopt on equal terms
with other married couples.?” Mississippi recently passed a law that may allow adoption service
providers to refuse to place children with lesbian and gay single parents or couples if it would
burden the exercise of their religion.2¢ There is currently a case pending challenging Nebraska’s
policy that excludes lesbian and gay parents from being foster or adoptive placements for
children in state care.?

C. Recognition of Second Parent Adoptions

Adoptions are court orders, which all states are required by the Full Faith and Credit Clause of
the federal Constitution to recognize. For this reason, a final adoption by an LGBT parent should
be recognized in every state, even if that state’s own laws would not have allowed the adoption
to take place. Many courts have recognized that adoption decrees are entitled to full faith and
credit. Forinstance, in a 2009 decision, a Florida Court of Appeal held that Florida must
recognize a second parent adoption granted to the biological mother’'s same-sex partner in
Washington, and that the adoptive parent is entitled to all the rights and responsibilities of a
legal parent under Florida law.3® Additionally, in 2002, the Nebraska Supreme Court said that
Nebraska must recognize a second parent adoption granted in Pennsylvania, even though the
adoption would not have been permitted in Nebraska.®' The federal Tenth Circuit Court of
Appeals invalidated an Oklahoma law that refused to recognize adoptions where there were two
parents of the same gender, holding that the Full Faith and Credit Clause of the U.S.
Constitution required Oklahoma to treat all adoptions in an “even-handed manner.”*?> The Fifth
Circuit Court of Appeals, however, refused to allow same-sex parents to challenge Louisiana’s
refusal to issue an amended birth certificate for a child adopted by a same-sex couple based on
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procedural issues, but explained that all states must recognize valid adoptions from other
states.33

Courts have also recognized that, as a general rule, an adoption that has become final cannot
be challenged later by one of the parties to the adoption. For example, the lowa Supreme Court
held that a parent who had consented to a second parent adoption years earlier could not later
change her mind and seek to challenge the legality of the adoption.®* Courts in a number of
states, including appellate courts in Florida, Indiana, Kentucky, Minnesota, Texas, and
Wisconsin have issued similar decisions.®* The Texas court found that, in order to give children
and adoptive parents finality and stability, Texas statutes prevented an adoption from being
attacked for any reason more than six months after it was issued. In one case, the court noted:
“The destruction of a parent-child relationship is a traumatic experience that can lead to
emotional devastation for all the parties involved, and all reasonable efforts to prevent this
outcome must be invoked when there is no indication that the destruction of the existing parent-
child relationship is in the best interest of the child.”*® Only one of the many states that has
considered this issue, North Carolina, has invalidated a final adoption.3”

lll. Parentage Judgment

Adoption is currently the most common means used by LGBT non-biological parents to
establish a legal parental relationship with their child. In many states, non-biological and non-
adoptive parents who are recognized by their state law as legal parents also have the option of
obtaining a parentage judgment. This is sometimes called a “parentage action,” “maternity
action,” “paternity action,” or action under the state’s Uniform Parentage Act, known as a “UPA
action.” It is extremely important for non-biological parents to get a parentage judgment or
adoption as soon as possible to ensure that their parental rights will be fully respected in any
state if you move or travel. Having your name on the birth certificate does not guarantee
protections if your legal rights are challenged in court — only an adoption or parentage judgment
can ensure that parental rights will be respected.

A number of states recognize that a non-biological and non-adoptive parent can be a legal
parent in some circumstances, even if they are not married to the birth parent. California, New
Mexico, Colorado, Kansas, and New Hampshire have appellate decisions recognizing that a
woman who has lived with a child and held herself out as a parent can establish her legal
parentage under their parentage codes.*® Delaware recognizes a person who is a de facto
parent as a legal parent under their parentage statutes.®® In some states, where a female
same-sex couple plans together to conceive and raise a child using a medical procedure to
become pregnant, or where a male same-sex couple uses a surrogate to conceive and bear a
child, the intended parents can petition the court to declare the non-biological parent to be a
legal parent to the child.*® Appellate courts in lllinois, and a trial court in New Jersey, have held
that a woman who consents to her partner’s insemination can be a legal parent, even if she is
not married to the birth mother,*' and a few other states have statutes that explicitly provide that
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either a man or a woman who consents to another woman’s insemination is a legal parent,
regardless of marital status, including New Mexico, Nevada Washington, and the District of
Columbia.*2

Some states, including Indiana,*® Maine,* Nebraska,*® Pennsylvania,*® and Washington,*” have
case law recognizing that a non-biological and non-adoptive parent can have all of the rights
and responsibilities of parentage based on the following factors: her acceptance of the
responsibilities of parentage, living with the child, the legal parent’s fostering a parent-child
relationship between the child and the non-biological and non-adoptive parent, and the
existence of a bonded parent-child relationship.

Parentage judgments can also be obtained when a child is born to a couple who are married, or
are in a state that recognizes their civil union or comprehensive domestic partnership.
Transgender parents who are not biological parents can also obtain parentage judgments for
children born to them and their spouse or partner if they are legally married or in a civil union or
comprehensive domestic partnership.

For information about relationship recognition in your state, see NCLR’s publication Marriage,
Domestic Partnerships, and Civil Unions: An Overview of Relationship Recognition for Same-
Sex Couples in the United States, available at www.nclrights.org.

IV. Custody/Visitation

Any legal parent has an equal right to seek custody or visitation, regardless of whether they are
a biological parent, adoptive parent, or other legal parent. Between legal parents, there is no
preference for biological parents in custody cases.

In addition to the states listed in the previous section that allow non-biological and non-adoptive
parents to be recognized as legal parents, many states recognize that, where a same-sex
partner participated in the caretaking of the child and maintained a parent-like relationship with
the child, he or she has standing (meaning the right to go to court) to ask a court for visitation or
custody. Such states have recognized this right to seek visitation or custody under an
“equitable parent,” “parent by estoppel,” “de facto parent,” “psychological parent,” or “in loco
parentis” theory. State courts that have recognized that a non-biological and non-adoptive
parent may seek visitation or custody even if they are not a legal parent include: Alaska,*®
Arkansas,*® Arizona,5° Colorado,®’ Indiana,®? Kentucky,5 Maine,** Massachusetts,*®
Minnesota, Mississippi,5” Montana, Nebraska,?® New Jersey,®® New Mexico,®' North
Carolina,s2 North Dakota,®? Ohio,®* Oklahoma,®> Pennsylvania,®® Rhode Island,®” South
Carolina,®® Washington,®® West Virginia,”® and Wisconsin.”' Only a small number of states have
said that a non-legal parent has no ability to seek custody or visitation with the child of his or her
former partner, even when he or she has been an equally contributing caretaker of the child.”

” o T
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Many states have enacted statutes giving de facto parents or persons who have assumed a true
parental role in a child’s life a right to seek visitation or custody, including Arizona, Colorado,
Connecticut, Delaware, Indiana, Kentucky, Maine, Minnesota, Montana, Nevada, Oregon, South
Carolina, Texas, and the District of Columbia.” For example, the District of Columbia defines
de facto parents as someone who has taken on the full responsibilities of a parent, held himself
or herself out as the child’s parent with the permission of the other parent or parents, and either
(1) lived with the child since birth or adoption or (2) lived with the child for 10 months out of the
last year and formed a “strong emotional bond” with the child with the encouragement of the
other parent.”

V. Parenting Agreement

Same-sex couples who were not married when their children were born and who live in a state
that does not yet permit second parent adoptions or parentage actions may want to draft a
parenting agreement. This agreement will not make you a parent, but a number of courts have
recognized that parenting agreements permitting another person to have custody or visitation
with a child may enforceable in court.”® These courts have acknowledged the importance of
protecting parent-child bonds that have formed with the agreement of the child’'s legal parent.

A parenting agreement should specify that, although only one of the parents may be recognized
as a legal parent, both parents consider themselves to be the parents of their child, with all of
the legal rights and responsibilities that come with being a parent. It should explain that the
legal parent waives her exclusive right to custody and control of the child and intends to co-
parent equally with the other parent. The agreement should include language that clearly states
the couple's intention to continue to co-parent even if their relationship is dissolved.

Last updated: September 2016
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89 In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).

0 In re Clifford K., 619 S.E.2d 138 (W. Va. 2005).

" In re the Custody of H.S.H.-K.: Holtzman v. Knott, 533 N.W.2d 419 (Wis. 1995), cert. denied, 516 U.S.
975 (1995).

2 See, e.g., Jones v. Barlow, 154 P.3d 808 (Utah 2007); White v. White, 293 S.W.3d 1 (Mo. 2009).

73 See, e.g., ARIZ. REV. STAT. ANN. §§ 25-402, 25-409 (a person who stands in loco parentis to a child to
seek custody or visitation under certain circumstances); CoLO. REV. STAT. ANN. § 14-10-123(1)(c)
(establishing standing to seek custody or visitation “[b]y a person other than a parent who has had the
physical care of a child for a period of six months or more, if such action is commenced within six months
of the termination of such physical care”); CONN. GEN. STAT. ANN. §§46b-56 & 46b-59 (providing that, in a
dissolution proceeding, a court may grant reasonable visitation or custody to a person who is not a
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parent); DEL. CODE ANN. tit. 13, § 8-201, 2302 (providing that a legal parent includes a “de facto parent”
who has a “parent-like relationship” established with the support and consent of the legal parent, has
“exercised parental responsibilities,” and has “acted in a parental role for a length of time sufficient to
have established a bonded and dependent relationship with the child that is parental in nature”); D.C.
CoDE §16-831.01 et seq. (providing that a “de facto parent” has standing to seek custody or visitation);
IND. CODE ANN. § 31-9-2-35.5 (establishing standing to seek custody or visitation by a “de facto custodian”
who “has been the primary caregiver for, and financial support of, a child” for specified periods depending
on age of child); Ky. REV. STAT. ANN. 403.270(1) (establishing standing to seek custody or visitation by a
“de facto custodian” who “has been the primary caregiver for, and financial support of, a child” for
specified periods depending on age of child); ME. REV. STAT. ANN. tit. 19-A, § 1653(2) (court may grant
reasonable visitation to a third party); MINN. STAT. ANN. § 257C.01 et seq. (permitting “de facto custodian”
or “interested third party” as defined by statute to seek custody or visitation under specified
circumstances); MT. CODE ANN. §§ 40-4-211(4)(b), 40-4-228 (a non-legal parent can seek custody or
visitation if it is established by clear and convincing evidence that he or she has a “child-parent”
relationship and the legal parent has “engaged in conduct contrary to the child-parent relationship”); NEv.
REvV. STAT. § 125C.050 (a person who has lived with the child and established a “meaningful relationship”
may seek reasonable visitation if a parent has unreasonably restricted visits); OR. REV. STAT. ANN. §
109.119 (establishing standing to seek custody or visitation by a person who, within the previous six
months, had physical custody of the child or lived with the child and provided parental care for the child);
S.C. CoDE ANN. § 63-15-60 (establishing standing to seek custody or visitation to a “de facto custodian”
who has been a child’s primary caregiver and financial supporter for a specified period of time based on
the child’s age); TEX. FAM. CODE ANN. § 102.003 (9) (establishing standing to seek custody or visitation by
“a person, other than a foster parent, who has had actual care, control, and possession of the child for at
least six months ending not more than 90 days preceding the date of the filing of the petition”).

74 D.C. CODE § 16-831.01 states:

(1) “De facto parent” means an individual:

(A) Who:
(i) Lived with the child in the same household at the time of the child’s birth or adoption
by the child's parent;
(ii) Has taken on full and permanent responsibilities as the child’s parent; and
(iii) Has held himself or herself out as the child's parent with the agreement of the child's
parent or, if there are 2 parents, both parents; or

(B) Who:
(i) Has lived with the child in the same household for at least 10 of the 12 months
immediately preceding the filing of the complaint or motion for custody;
(i) Has formed a strong emotional bond with the child with the encouragement and
intent of the child's parent that a parent-child relationship form between the child and the
third party;
(iii) Has taken on full and permanent responsibilities as the child’s parent; and
(iv) Has held himself or herself out as the child's parent with the agreement of the child’s
parent, or if there are 2 parents, both parents.

5 See, e.g., Eldredge v. Taylor, 339 P.3d 888 (Okla. 2014); Frazier v. Goudschaal, 296 Kan. 730 (2013);
In re Bonfield, 97 Ohio St. 3d 387, 780 N.E.2d 241 (2002); Rubano v. DiCenzo, 759 A.2d 959 (R. |. 2000)
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(holding that the former same-sex partner of a child’s biological mother was entitled to seek a remedy for
the biological mother’s alleged violation of the parties’ visitation agreement); In re the Custody of H.S.H.-
K.: Holtzman v. Knott, 533 N.W.2d 419 (Wis. 1995) (holding that courts may “grant visitation apart from
[custody and visitation statutes] on the basis of a co-parenting agreement between a biological parent
and another when visitation is in a child’s best interest”); A.C. v. C.B., 829 P.2d 660 (N.M. Ct. App. 1992),
writ of certiorari denied C.B. v. A. C., 827 P.2d 837 (N.M. 1992) (holding that the former same-sex partner
of a child’s biological mother could seek enforcement of an agreement for shared custody or visitation
and the agreement was enforceable, subject to the court’s best interest determination); Morgan v. Kifus,
2011 WL 1362691 (Va. Ct. App. 2011) [unpublished].
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