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INTEREST OF AMICI CURIAE

Amici are Western conservatives, moderates andtsibens who embrace
the individual freedoms protected by our Conswioti They embrace Ronald
Reagan’s belief that the Republican Party must Hagatent.” Though they hail
from diverse backgrounds, they share a commonfhelte importance of limited
government, individual freedom and stable familiddany have served as elected
or appointed officeholders in states within the the@ircuit. They share Barry
Goldwater’s belief that “[w]e don't seek to leadyane’s life for him. We only
seek . . . to secure his rights, . . . [and] gu@emim opportunity to strive, with
government performing only those needed and caomtistiially sanctioned tasks
which cannot be otherwise performed.” Because Abmtieve that these values
are advanced by recognizing civil marriage righis $ame-sex couples, Amici
submit that, for the reasons set forth herein, @oart should affirm the judgments
of the district courts.

A full list of Amici is provided as an Appendix this brief.

AUTHORSHIP STATEMENT

Pursuant to F.R.A.P. 29(c), Amici state that theipsthave consented to the
filing of this brief pursuant to the joint noticé consent on file with the Clerk. No
counsel for any party has authored this brief irolefor in part, and no party has

made a monetary contribution intended to fund treparation or submission of
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this brief. The Gill Foundation, a non-party, admited to some of the cost of
preparation of this brief.

SUMMARY OF ARGUMENT

Amici hold a diverse set of social and politicagwis, but generally believe
that while government should play a limited rolghe lives of Americans, it must
act when individual liberties are at stake. Anace united in their belief that, to
the extent that the government acts in ways thegctindividual freedom in
matters of family and child-rearing, it should pmten family-supportive values
like responsibility, fidelity, commitment, and stilly, but that such considerations
cannot be determined based solely on history alition.

As various states have legalized civil marriage $ame-sex couples,
undersigned Amici, like many Americans, have exadithe emerging evidence
and have concluded that there is no legitimaté;dased reason for denying same-
sex couples the same recognition in law that islaWa to opposite-sex couples.
To the contrary, Amici have concluded that marriagestrengthened and its
benefits, importance to society, and the sociabiltta of the family unit are
promoted by providing access to civil marriage $@mme-sex couples. In the
absence of a legitimate, fact-based reason, Aneteve that the Constitution
prohibits denying same-sex couples access to ta teghts and responsibilities

that flow from the institution of civil marriage.his view is buttressed by the
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United States Supreme Court’s recent ruling thatatmnal basis exists to treat
same-sex marriage differently at the federal levieke United States v. Windsor
133 S.Ct. 2675 (2013).

Amici acknowledge that deeply held social, cultu@hd religious tenets
lead sincere and fair-minded and people to takeoppmsite view. However, no
matter how strongly or sincerely they are held, léne is clear that such views
cannot serve as the basis for denying a certaiss abh people the benefits of
marriage in the absence of a legitimate fact-b@eeernmental goal. Amici take
this position with the understanding that providiagcess taivil marriage for
same-sex couples poses no credible threat tooedgreedom or to the institution
of religious marriage. Amici believe firmly that liggous individuals and
organizations should, and will, make their own deris about whether and how to
participate in marriages between people of the ssame and that the government
must not intervene in those decisions

Amici believe strongly in the principle of judiciaéstraint and that courts
generally ought to defer to legislatures and trecterate on matters of social
policy. Amici also believe that courts should @tigularly wary of invoking the
Constitution to remove issues from the normal dewater process. But Amici
equally believe that actions by legislatures anpuper majorities can on occasion

pose significant threats to individual freedom, ahdt, when they do, courts
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should intervene. It is precisely at moments tikis—when discriminatory laws

appear to reflect unexamined, unfounded, or unwggdhassumptions rather than
facts and evidence, and the rights of one grougit@iens hang in the balance—
that the courts’ intervention is most needed. Armaictordingly urge this Court to

affirm the judgments below.

ARGUMENT

THERE IS NO LEGITIMATE, FACT-BASED JUSTIFICATION FO R
DIFFERENT LEGAL TREATMENT OF COMMITTED
RELATIONSHIPS BETWEEN SAME-SEX COUPLES.

Equal protection analysis typically invokes onetlufee levels of scrutiny:
strict scrutiny, intermediate scrutiny, or ratiomelsis reviewClark v. Jeter 486
U.S. 456, 461 (1988). Strict scrutiny applies tspRct classifications based on
race, alienage, or national origi@ity of Cleburne v. Cleburne Living Ctr., Inc.,
473 U.S. 432, 440 (1985). Under strict scrutinyiew, a state must show that the
challenged classification is narrowly tailored tother a compelling governmental
interest. Grutter v. Bollinger 539 U.S. 306, 326 (2003). Intermediate scruliag
been applied to quasi-suspect, discriminatory iflaggons based on illegitimacy
and genderCleburne 473 U.S. at 441. To survive intermediate scruteyiew, a
classification must be substantially related taficgently important governmental
interest. Id. All other classifications are subject to a ratiobaskis review.Id. at

440-41. Under rational basis review, a classiiocatan only be upheld if there is
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a rational relationship between the disparity @fatment and some legitimate
governmental purposeleller v. Doe 509 U.S. 312, 319 (1993).

In order to survive under a rational basis tedgvathat makes distinctions
between classes of people must have “reasonabpmiup fact,”New York State
Club Ass’n v. City of New York87 U.S. 1, 17 (1988), and must “operate so as
rationally to further” a legitimate government go&Jnited States Dep’t of Agric.
v. Moreng 413 U.S. 528, 537 (1973). That law “must finangofooting in the
realities of the subject addressed by the legsidtiHeller, 509 U.S. at 321, and a
court reviewing it must insist on knowing the r@at between the classification
adopted and the object to be attainedmer v. Evanss17 U.S. 620, 632 (1996).
A law will not survive rational basis analysis usddt is “narrow enough in scope
and grounded in a sufficient factual context fdme[tcourt] to ascertain some
relation between the classification and the purpioserve[s].”ld. at 632—-33.

Recent rulings in marriage cases for same-sex esuphve observed that
discrimination on the basis of sexual orientatibs Well into the Supreme Court’s
analysis of factors meriting application of stradrutiny. See De Leon v. Perry
No. SA-13-CA-00982-0OLG, 2014 WL 715741 at *12-13.DWTex. Feb. 26,
2014) (reviewing cases supporting application ofcistscrutiny to laws that
discriminate on the basis of sexual orientatiofihe Supreme Court consistently

applies heightened scrutiny to laws that discrit@nagainst groups that have
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experienced a “history of purposeful unequal tremtior have been subjected to
unique disabilities on the basis of stereotypedaattaristics not truly indicative of
their abilities.” Mass. Bd. of Ret. v. Murgiad27 U.S. 307, 313 (1976). In
applying heightened scrutiny, the Supreme Courb aensiders whether the
distinguishing characteristic is “immutable” or loey the group member’s
control, Lyng v. Castillg 477 U.S. 635, 638 (1986); and whether the greufai
minority or politically powerless,Bowen v. Gilliard 483 U.S. 587, 602 (1987).
See also United States v. Carolene Products 302t,U.S. 144, 152 n.4 (1938).
The various district courts addressing these ngagri@ses have nonetheless
chosen to avoid a strict scrutiny analysis becaasethe lower courts here
recognized, discrimination on the basis of sexuantation in the context of
marriage cannot survive even the lowest level vieng — rational basis scrutiny.
E.g.De Leon 2014 WL 715741 at *14. After all, even ratiotalsis review is not
toothless. It requires that the law in questiorvasea “legitimate” governmental
interest. Morenqg suprg see also SECSYS, LLC v. Vidgib6 F.3d 678, 685—-86
(10th Cir. 2012) (equal protection inquires intoatirer a discriminatory law “can
be justified by reference to some upright governnmmpose.”);Cleburne 473
U.S. at 442-50 (rejecting lower courts’ decision aoalyze law discriminating
against mentally disabled persons under intermedsatutiny, but nonetheless

holding that the law failed rational basis revie®pmer v. Evanss17 U.S. 620,
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632-35 (1996) (striking down, under rational bassew, Colorado constitutional
amendment that prohibited state and local laws woatld afford protected status
based on sexual orientation).

Amici do not believe the Oklahoma and Utah constihal provisions at
Issue here rest on a legitimate, fact-based joatiin for excluding same-sex
couples from civil marriage. Over the past twoathkss, the arguments presented
by proponents of such initiatives have been disteddy social science, rejected
by courts, and contradicted by Amici’s personalezignce with same-sex couples.
Amici thus do not believe that any “reasonable suppn fact” exists for
arguments that allowing same-sex couples to jorivih marriage will damage the
institution of marriage, jeopardize children, ousa any other social ills. Rather,
experience shows that permitting civil marriage dame-sex couples will do quite
the opposite and will actually enhance the insatutprotect children, and benefit
society generally.

A.  Although the Utah and Oklahoma Constitutional Provsions at Issue

May Rest on Sincerely Held Beliefs and Tradition, That Does Not
Sustain Their Constitutionality.

While the proponents of Utah’s and Oklahoma’s atutginal provisions
prohibiting civil marriages of same-sex couples nhayd strong beliefs that are
founded on the history of the man-woman definitahmarriage, tradition and

sincere beliefs cannot insulate those constitutipnavisions from rational basis



Appellate Case: 13-4178 Document: 01019212101 Date Filed: 03/04/2014 Page: 15

scrutiny under the Equal Protection Clause of therfeenth Amendmentteller,
509 U.S. at 326 (“Ancient lineage of a legal coricgpes not give it immunity
from attack for lacking a rational basis.Williams v. Illinois 399 U.S. 235, 239
(1970) (“Neither the antiquity of a practice noetfact of steadfast legislative and
judicial adherence to it through the centuries la®s it from constitutional
attack.”).

The Supreme Court has repeatedly recognized thatt@reliefs, no matter
how strongly held, do not, without more, estabhlsbonstitutional basis for a law.
Palmore v. Sidoti466 U.S. 429, 433 (1984) (private beliefs “maydmtside the
reach of the law, but the law cannot, directly wdiiectly, give them effect”);
Reitman v. Mulkey387 U.S. 369, 374-76 (1967) (striking down cdnstnal
referendum repealing state anti-discrimination lavesd holding that that
enshrining such “private discriminations” in stdtev violated the Fourteenth
Amendment).

Gender discrimination cases provide a particulal®ar illustration of how
formerly widespread traditional views alone canjustify a discriminatory law.
Stanton v. Stantor#21 U.S. 7, 14-15 (1975) (“old notions” and “rayg@ing” did
not supply a rational basis for classificatiomgylor v. Louisiana419 U.S. 522,
537 (1975) (“If it was ever the case that womeneagnqualified to sit on juries or

were so situated that none of them should be reduo perform jury service, that
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time has long since passed.Qraig v. Boren 429 U.S. 190, 198-99 (1976)
(rejecting  “increasingly  outdated misconceptions” s a “loose-fitting
characterizations incapable of supporting statdutstey schemes that were
premised upon their accuracyTframmel v. United Stateg45 U.S. 40, 52 (1980)
(rejecting basis for law discriminating based orx dgecause its “ancient
foundations ... have long since disappeared” asr‘dhe years those archaic
notions [of women'’s roles] have been cast aside”).

Moreover, courts in other such cases have condistamd explicitly
rejected traditional views as supplying a suffitiextional basis to support bans on
same-sex couples marryingSee Bostic v. RaingWo. 2:13cv395, 2014 WL
561978 at *15E.D. Va. Feb 13, 2014) (noting that “tradition rocannot justify
denying same-sex couples the right to marry anyentban it could justify
Virginia’s ban on interracial marriage.'Bourke v. BesheaNo. 3:13—-CV-750-H,
2014 WL 556729 at *7 (W.D. Ky. Feb 12, 2014) (halglithat tradition cannot
alone justify the infringement on individual libexs); Perry v. Schwarzenegger
704 F.Supp.2d 921, 998 (N.D. Cal. 2010) (“[T]hedestamust have an interest apart
from the fact of the tradition itself.”)Golinski v. U.S. Office of Personnel

Management824 F.Supp.2d 968, 998 (N.D. Cal. 2012) (“[T]mguanent that the
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definition of marriage should remain the same If@r definition's sake is a circular
argument, not a rational justification.De Leon 2014 WL 715741 at *16.

B. Marriage Promotes the Conservative Values of Stabtly, Mutual
Support, and Mutual Obligation.

The marriage bans at issue here fare no betteham equal protection
analysis when the court considers the governmegdal of preserving and
protecting the institution of marriage.

Marriage is a venerable institution that confersirttess benefits, both to
those who marry and to society at larggee, e.g., Zablocki v. RedhalB4 U.S.
374, 384 (1978) (“Marriage is a coming togetherldetter or for worse, hopefully
enduring, and intimate to the degree of being shcr# is an association that
promotes a way of life, not causes; a harmony vindj, not political faiths; a
bilateral loyalty, not commercial or social progctYet it is an association for as
noble a purpose as any involved in our prior deosi’ (internal quotation marks
omitted)). Marriage makes it immeasurably easeerfamily members to make

plans with, and decisions for, each other, withmlying on outside assistance

! Justice Scalia’s dissent irmwrence v. Texaacknowledged as much, when
he wrote that “[p]reserving the traditional institun of marriage ... is just a kinder
way of describing the State’s moral disapprovakafe-sex couples.” 539 U.S.
558, 602 (2003) (Scalia, J., dissenting). Thisenedt of expressing moral
disapproval, however, can be no more legitimatenndgplied to discrimination on
the basis of sexual orientation than it was wheplieg to the defense of laws
enshrining traditional gender rolesld. at 571; Stanton suprg Craig, supra
Accord Windsarl33 S.Ct. at 2694.

10
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from lawyers. Married individuals can make medidatisions together (or for
each other if one spouse is not able to make asidagiand can make joint
decisions for the upbringing of children; they qgalan jointly for their financial
future and their retirement; they can hold propddgether; they can share a
spouse’s medical insurance policy and have thetthealverage continue for a
period after a spouse’s death; and they have iseteprotections against creditors
upon the death of a spouse. Some—not all—of thghesrand responsibilities can
be approximated outside marriage, but only marripgwvides family members
with the security that these benefits will dgtomaticallyavailable when they are
most needed.

Marriage also benefits children. “We know, for arste, that children who
grow up in intact, married families are signifidgniore likely to graduate from
high school, finish college, become gainfully enyald, and enjoy a stable family
life themselves|.]” Institute for American Value¥/hen Marriage Disappears:
The New Middle Americ&2 (2010);see also idat 95 (“Children who grow up
with cohabiting couples tend to have more negadifeeoutcomes compared to
those growing up with married couples. Prominerssoms are that cohabiting
couples have a much higher breakup rate than doedarouples, a lower level of
household income, and a higher level of child abasd domestic violence.”

(footnote omitted)). These benefits have becomenewore critical in recent
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decades, as marital rates have declined and daaldhg has become increasingly
untethered to marriage.See, e.g.Cherlin, American Marriage in the Early
Twenty-First Centuryl5 The Future of Children 33, 35-36 (2005).

As numerous courts have recognized, these findilogaot depend on the
gender of the individuals forming the married caupl See Perry v.
Schwarzeneggei704 F.Supp.2d at 980 (“Children raised by gailesbian parents
are as likely as children raised by heterosexuetrmia to be healthy, successful
and well-adjusted”);Varnum v. Brien 763 N.W.2d 862, 899 (lowa 2009)
(“Plaintiffs presented an abundance of evidence raséarch, confirmed by our
independent research, supporting the propositiahttie interests of children are
served equally by same-sex parents and oppositpagexts.”). In fact, all courts
to recently examine the issue conclude that prbbits on same-sex marriage
actually harm familial stability more than help theeDe Leon 2014 WL 715741
at *14 (“[T]nis Court finds that far from encouragi a stable environment for
childrearing, [Texas’ same-sex marriage ban] dedmsiren of same-sex parents
the protections and stability they would enjoy lieir parents could marry.”);
Obergefell v. Wymys|aNo. 1:13—cv-501, 2013 WL 6726688 at *20 (S.D. @®hi
Dec. 23, 2013) (noting the only effect the marriageognition bans have on
children’s well-being is harming the children ofreasex couples who are denied

the protection and stability of having parents vaine legally married){solinski v.
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U.S. Office of Personnel Managemedi®4 F.Supp.2d 968, 992 (N.D. Cal. 2012)
(“The denial of recognition and withholding of mtati benefits to same-sex
couples does nothing to support opposite-sex parént rather merely serves to
endanger children of same-sex parentsPgdersen v. Office of Personnel
Management881 F.Supp.2d 294, 336-37 (D. Conn. 2012) (figdimat the denial
of marriage to same-sex parents “in fact leads ®gaificant unintended and
untoward consequence by limiting the resourcesteptions, and benefits
available to children of same-sex parents.”).

As Professors Jesse Choper and John Yoo—who sugpibntnarriage for
same-sex couples as a policy choice—have explained:

With regard to gay marriage, the cost of a prolahits the restriction

of the liberty of two individuals of the same sekovseek the same

legal status for an intimate relationship thatvaikable to individuals

of different sexes. This harm may not be restiicjest to the

individuals involved but may also involve broadecigal costs. If the

government believes that marriage has positive flisrfer society,

some or all of those benefits may attach to sarmenrs&riages as

well. Stable relationships may produce more patamcome and

less demands on welfare and unemployment programsy create

the best conditions for the rearing of childreng anmay encourage
individuals to invest and save for the future.

Choper & Yoo0,Can the Government Prohibit Gay Marriages0 S. Tex. L. Rev.

15, 33-34 (2008).
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Moreover, hundreds of thousands of children beiaged by same-sex
couple$—some married, some precluded from marrying—wouwdddfit from the
security and stability that civil marriage confer$he denial of civil marriage to
same-sex couples does not mean that their childiénbe raised by married
opposite-sex couples. Rather, the choice hereefwden allowing same-sex
couples to marry, thereby conferring on their aleitdthe benefits of marriage, and
depriving those children of married parents altbget

C.  Social Science Does Not Support Any of the Putativieationales for the
State Constitutional Provisions at Issue.

Proponents of laws like the Oklahoma and Utah dortisinal provisions at
iIssue here have advanced certain social-scienaemargs that they contend
support the exclusion of same-sex couples from amarriage. The proponents’
main arguments are (Heinstitutionalization that allowing same-sex couples to
marry will harm the institution of marriage by sewg it from child-rearing; (2)
biology. that marriage is necessary only for opposite-caxples because only
they can procreate; and (&ild welfare that children are better off when raised
by two parents of the opposite sex. Each of tlaegements reflects a speculative
assumption rather than fact, is unsupported irre¢erds in these cases, and have

in fact been refuted by evidence.

> See Sears, et al, Same-Sex Couples and Same-Sex Couples Raising
Children in the United States: Data from Census@@® 1 (Sept. 2005) (reporting
that same-sex couples are “raising more than 26G;00dren under age 18”).
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Deinstitutionalization No credible evidence supports the
deinstitutionalization theory, and courts that haeasidered this argument have
not found it persuasiveSeePedersen881 F.Supp.2d at 335-39. Extending civil
marriage to same-sex couples is a clear endorseofighe multiple benefits of
marriage—including stability, lifetime commitmerand financial support during
crisis and old age—and a reaffirmation of the dogédue of this institution for all
committed couples and their families. Although name has undoubtedly faced
serious challenges over the last few decades, m®rd#rated by high rates of
divorce and greater incidence of child-bearing enitd-rearing outside marriage,
nothing suggests that allowing committed same-seuples to marry has
exacerbated or will in any way accelerate thosedsewhich have their origins in
complex social forcesSeeChoper & Yoo, 50 S. Tex. L. Rev. at 34 (“We are¢ no
aware of any evidence that the marriage of twoviddials of the same sex
produces any tangible, direct harm to anyone eitiné¢ine marriage or outside of
it.”).

Opposite-sex couples confront many challenges isinga families, and
Amici strongly believe that society should make mame a stronger and more
valuable institution for those couples and famili®&ut those challenges will

remain whether or not same-sex couples can marry.
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In addition, the evidence (albeit limited) from t&s that allow civil
marriage for same-sex couples undermines the deirmtalization hypothesis.
Same-sex marriage has had no measurable negatast eh rates of marriage,
divorce, or birth in States where it has been rezmgl. SeeDe Leon 2014 WL
715741 at *14(“"Defendants have failed to establish how recogugz same-sex
marriage can influence, if at all, whether hetexasé couples will marry, or how
other individuals will raise their families.”). Athe Utah District Court below
correctly noted:

[1]t defies reason to conclude that allowing sarer-souples to marry

will diminish the example that married opposite-smuples set for

their unmarried counterparts. Both opposite-sexsame-sex couples

model the formation of committed, exclusive relasbips, and both

establish families based on mutual love and support
2013 WL 6697874, at *25.

Biology. There is also no biological justification forryeng civil marriage
to same-sex couples. Allowing same-sex couplesaagy in no way undermines
the importance of marriage for opposite-sex couple® enter into committed
relationships to provide a stable family structimetheir children. Indeed, there is
no evidence that marriage between individuals efstime sex affects opposite-sex
couples’ decisions about procreation, marriagegord®, or parenting whatsoever.

Cf. Windsor v. United State$99 F.3d 169, 188 (2d Cir. 201ajif'd 133 S.Ct.

2675 (2013) (laws burdening same-sex couples’ rightivil marriage “do[] not
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provide any incremental reason for opposite-selasuto engage in ‘responsible
procreation,” as the “[ijncentives for oppositexseouples to marry and procreate
(or not) [are] the same after [such laws are] esthels they were before” (footnote
omitted);Massachusetts v. HH882 F.3d 1, 14-15 (1st Cir. 2012) (laws burdening
same-sex couples’ right to civil marriage “do[] notrease benefits to opposite-
sex couples ... or explain how denying benefitsame-sex couples will reinforce
heterosexual marriage. Certainly, the denial walt affect the gender choices of
those seeking marriage”).

Our society has long recognized that civil marriggevides numerous
benefits to couples who are unable to, or who chomt to, bear children. Some
married couples adopt children and thus benefitmfrthe child-protective
institution of marriage; others marry after childabing age but still benefit from
the web of rights and obligations conferred by mage. Whatever the merits of
speculation that marriage was originally fashionaty to channel the procreative
Impulse, it has been centuries since marriage wasnsted (if it ever was). Our
Nation’s first President and his wife had no clelditogether, but their marriage
provided a protective family structure for raisikigrtha Washington’s children by
her first marriage as well as her grandchildr&eeChernow Washington: A Life

78-83, 421-22 (2010).
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Moreover, hundreds of thousands of children iardact being raised in
loving families with same-sex parents. The last ffecades have demonstrated
that many same-sex couples strongly wish to rdadren and are doing so; this is
a social development that will not be reversed, Wwillt likely only accelerate.
Because Amici believe that having married paremtsptimal for children, Amici
conclude that granting the rights and responsisliof civil marriage to same-sex
couples will benefit, not harm, these hundredshotisands of children, as well as
the many children who will be raised by same-saxptes in the future.

Child Welfare Amici are not aware of any persuasive evidehe¢ same-
sex marriage is detrimental to children. Sociadkersists have resoundingly
rejected the claim that children fare better whaised by opposite-sex parents
than they would with same-sex parents. Empirieslearch “gathered during
several decades” showed “no systemic differenceivéen the child-rearing
capabilities of same-sex and heterosexual pardns,rather that the sexual
orientation of a child’s parent had no measureafilect on the child’s well-being.
Perrin,et al., Technical ReportCoparent or Second-Parent Adoption by Same-Sex
Parents 109 Pediatrics 341, 343 (2002) (finding no d#feres regarding
“emotional health, parenting skills, and attitudevards parenting” between same-
sex and opposite-sex parents, and finding thab“figta have pointed to any risk

to children as a result of growing up in a familghwl or more gay parents”$ee
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also Farr, et al., Parenting and Child Development in Adoptivamilies: Does
Parental Sexual Orientation Matterd4 Applied Developmental Sci. 164, 175
(2010) (finding children adopted by same-sex paréntbe “as well adjusted as
those adopted by heterosexual parents” and that thwere “no significant
differences” between same-sex and heterosexualntgsarén terms of child
adjustment, parenting behaviors, or couples’ adjast”)?

Courts are necessarily guided by evolving notioriswhat types of
discrimination can no longer be maintained as ilgite. Although Amici firmly
believe that society should proceed cautiously fteeémlopting significant changes
to beneficial institutions and should carefully gleithe costs and benefits of such
changes, Amici do not believe that society mustaienmdifferent to facts.Cf. 2
Burke, The Works of the Right Honourable Edmund B2%® (Bell ed. 1886) (“A

state without the means of some change is withhmutrteans of its conservation.”).

* Courts that have examined the evidence have uoasiy agreed with
these studiesSee Gill v. Office of Personnel Managem@&9 F.Supp.2d 374, 388
(D. Mass. 2010) (“[A] consensus has developed antbagnedical, psychological,
and social welfare communities that children raisgdjay and lesbian parents are
just as likely to be well-adjusted as those raifgdheterosexual parents.”);
Golinski 824 F.Supp.2d at 991-92 (examining studies oh sae and concluding
that there is no “genuine issue of disputed fagarging whether same-sex married
couples function as responsible parents”).

In addition, no evidence suggests that the sexdehtation of a child’s
parents has an impact on a child’s sexual oriemtatiTr. 1029-32Perry (N.D.
Cal. Jan. 15, 2010) (testimony of Michael Lamb, exkpin developmental
psychology);see alsoFarr, 14 Applied Developmental Sci. at 175 (firgdithat
children of same-sex parents exhibit “typical gerdkelopment”).
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Our Nation has undergone too many changes for e¢tterbalready—especially in
its repudiation of discrimination against minorsteto allow social policy to be
dictated by unexamined assumptions undermined ioleroe.

The Utah and Oklahoma constitutional provisionsissue here rest on
similar beliefs—sincere and strongly held, butradtely illegitimate in the eyes of
the law and devoid of any true grounding in factsd-a@hus cannot stand even
under rational basis scrutiny.

Il THIS COURT SHOULD PROTECT THE FUNDAMENTAL RIGHT

OF CIVIL MARRIAGE BY ENSURING THAT IT IS AVAILABLE
TO SAME-SEX COUPLES.

It is well established that the right to marry @sge of one’s own choosing
is a fundamental right, guaranteed under the Doed3s Clause of the Fourteenth
Amendment. See, e.qg., Zablocki v. Redha#l34 U.S. 374, 384 (1978)
(“[Dlecisions of this Court confirm that the righdo marry is of fundamental
importance for all individuals.”){Jnited States v. Kragt09 U.S. 434, 446 (1973)
(concluding the Court has come to regard marrisggduadamental)Loving v.
Virginia, 388 U.S. 1, 12 (1967) (“The freedom to marry luaxgy been recognized
as one of the vital personal rights essential &dtderly pursuit of happiness by
free men.”);Skinner v. Okla. ex. rel. Williamsp816 U.S. 535, 541 (1942) (noting
marriage is one of the basic civil rights of mandamental to our existence and

survival); Maynard v. Hill 125 U.S. 190, 205, 211 (1888) (characterizingriage
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as “the most important relation in life” and asétfoundation of the family and
society, without which there would be neither ¢ration nor progress.”)Accord
Roberts v. U.S. Jayceed68 U.S. 609, 620 (1984) (holding that our fetlera
Constitution “undoubtedly imposes constraints aom skate’s power to control the
selection of one's spouseQarey v. Population Servs. Int431 U.S. 678, 684-85
(2977) (“[l]t is clear that among the decisionsttaa individual may make without
unjustified government interference are personaisitens relating to marriage,
procreation, contraception, family relationshipsnda child rearing and
education.”).

Amici value marriage and families, which play a ttahrole in our society
and reinforce essential values such as commitrfettifulness, responsibility, and
sacrifice. Marriage is the foundation of the seciamilies that form the building
blocks of our communities and our Nation. It bptlovides a protective shelter
and reduces the need for reliance on the State.

Choosing to marry is also a paradigmatic exercigeuman liberty. Indeed,
“[i]t is only those who cannot marry the partnertio¢ir choice ... who are aware of
the extent to which ... the ability to marry is expression of one’s freedom.” Tr.

206, Perry (N.D. Cal. Jan. 11, 2010). As an expert on thstony of marriage

* As the Court is aware, thétchencase from Utah based its analysis in part
on the status of marriage as a fundamental right; the Bishop case from
Oklahoma chose not to, ruling that the equal ptairwiolation was sufficient.
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testified, “When slaves were emancipated, theykBdcto get married. And this
was not trivial to them, by any means. [One] exsslavho had also been a Union
soldier ... declared, ‘The marriage covenant isftladation of all our rights.’1d.
at 202-03. Marriage is thus central to the libetyndividuals and a free society.
Indeed, the mutual dependence and obligation ®dtby marriage affirmatively
advance the appropriately narrow and modest rogpoeérnment.SeeGoldwater,
The Conscience of a Conservative 14 (1960) (“[Fh& American Conservative,
there is no difficulty in identifying the day’s ow&ling political challenge: it is to
preserve and extend freedom. As he surveys theugaattitudes and institutions
and laws that currently prevail in America, manyesfions will occur to him, but
the Conservative'’s first concern will always b&e we maximizing freedort)?

For those who choose to marry, the rights and respiities conveyed by
civil marriage provide a bulwark against unwarrdngevernment intervention into
deeply personal concerns such as medical and dalikhg decisionsSee, e.g.,
Pierce v. Society of Sister268 U.S. 510, 534-35 (1925) (affirming “the lityeof
parents and guardians to direct the upbringing eshacation of children under
their control”); Meyer v. Nebraska262 U.S. 390, 401 (1923) (recognizing “the
power of parents to control the education of tb&mn”). Thus, as noted above, the
Supreme Court has recognized on numerous occasianthe freedom to marry is

one of the fundamental liberties that an orderezlesp must strive to protect and

22



Appellate Case: 13-4178 Document: 01019212101 Date Filed: 03/04/2014 Page: 30

promote. The Supreme Court has reaffirmed thatd@eeby securing marriage
rights for prisonersTurner v. Safley482 U.S. 78, 95 (1987); striking down laws
requiring court permission to marrgablocki 434 U.S. at 388; and eliminating
racially discriminatory restrictions on the rigbtrharry,Loving, 388 U.S. at 12.

As other marriage cases involving same-sex coupdegs notedlovingis
particularly apt because it disposes of the famiiigfinitional” argument — that
the fundamental right to marriage cannot includertght to marry a person of the
same sex because marriage is defined as the uhjersons of the opposite sex.
This argument seeks to characterize the right doagla new right to same-sex
marriage, as opposed to the existing right to mantlgout unjustified government
constraint. Lovingis analogous and controlling on this point. Indte&declaring
a new right to interracial marriage, the SupremerCbeld that individuals could
not be restricted from exercising their “existimgiht to marry on account of their
chosen partner’s racd.oving 388 U.S. at 12. The same is true in this inganc
individuals cannot be restricted from exercisingitifexisting” right to marry on
account of their chosen partner's gender. The iaggrbans at issue here thus
violate due process in the same fashion as tharastiegenation laws struck down
long ago inLoving Id. Accord De Leon2014 WL 715741 at *19-20.

The Supreme Court’'s most recent foray into thisaagenfirms that this

analysis remains sound. United States v. Windsathe Supreme Court held that
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the federal government was prohibited from treasage-sex couples differently
for the purpose of federal law. 133 S.Ct. 2675180 The Utah and Oklahoma
constitutional provisions at issue here attemptidowhat was forbidden at the
federal level. But the existing federally-recogrdzfundamental character of the
right to marry necessarily forecloses this attempt.

.  ACTING TO STRIKE DOWN THESE LAWS IS NOT “JUDICIAL
ACTIVISM.”

Amici recognize that judicial restraint is admiralwhen confronted with a
provision duly enacted by the people or their repn¢atives, and it is not the job
of a court “to protect the people from the conseges of their political choices.”
National Fed'n of Indep. Bus. v. Sebeliuk32 S. Ct. 2566, 2579 (2012).
Nonetheless, a court’s “deference in matters atpaannot ... become abdication
in matters of law.” Id. It is the court’s duty to set aside laws thaerstep the
limits imposed by the Constitution—Ilimits that esft a different kind of restraint
that the people wisely imposed on themselves tarenthat segments of the
population are not deprived of liberties that thexeno legitimate basis to deny
them. As James Madison put it,

In our Governments the real power lies in the nigjoof the

Community, and the invasion of private rights isiefly to be

apprehended, not from acts of Government contratiié sense of its

constituents, but from acts in which the Governmenthe mere
instrument of the major number of the Constituents.
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5 Writings of James Madisoh72 (Hunt ed. 1904). Likewise, while it is thetylu
of the political arms of the government “in thestirand primary instance” “to
preserve and protect the Constitution,” the judiciaust not “admit inability to
intervene when one or the other level of Governrhasttipped the scales too far.”
United States v. Lopeg14 U.S. 549, 577-78 (1995) (Kennedy, J., comogy)r

It is accordingly not a violation of principles joidicial restraint for courts to
strike down laws that infringe on “fundamental tgmecessary to our system of
ordered liberty.” McDonald v. City of Chicagdl30 S. Ct. 3020, 3042 (2010). Itis
instead a key protection of limited, constitutidpadonstrained governmentSee
The FederalistNo. 78 (Hamilton) (“[A] limited Constitution ...an be preserved in
practice no other way than through the medium aifrtsoof justice, whose duty it
must be to declare all acts contrary to the manifesor of the Constitution
void.”); see alsoMadison,Speech in Congress on the Removal Po{@ane 8,
1789) (“[llndependent tribunals ... will be an inme¢rable bulwark against every
assumption of power in the legislative or execytiey will be naturally led to
resist every encroachment upon rights expresslypulsted for in the
constitution.”).

The right to marry indisputably falls within the rmaw band of specially

protected liberties that courts ensure are pradefrttem unwarranted curtailment.
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See Bostic2014 WL 561978, at *12 (“Plaintiffs ask for nothimgore than to
exercise a right that is enjoyed by the vast migjaf ... adult citizens.”).

The state constitutional provisions at issue hareafoul of the Fourteenth
Amendment by submitting to popular referendum ad&mental right that there is
no legitimate, fact-based reason to deny to sameaeaples. Cleburne 473 U.S.
at 448 (“It is plain that the electorate as a whaldether by referendum or
otherwise, could not order [State] action violatofethe Equal Protection Clause,
and the [State] may not avoid the strictures ot ikuse by deferring to the
wishes or objections of some fraction of the bodiitis.” (citation omitted));see
also West Virginia State Bd. of Educ. v. Barneg&9 U.S. 624, 638 (1943)
(“One’s right to life, liberty, and property, ..n@a other fundamental rights may not
be submitted to vote; they depend on the outcomacotlections.”);Lucas v.
Forty-Fourth Gen. Assembly of Colorad877 U.S. 713, 736-37 (1964) (“A
citizen’s constitutional rights can hardly be infyjed simply because a majority of
the people choose that it be.”). This case acnghgipresents one of the rare
instances in which judicial intervention is necegda prevent overreaching by the
electorate. When fundamental liberties are at estgersonal “choices and
assessments ... are not for the Government to imékezens United v. FEC558
U.S. 310, 372 (2010), and courts must step in éwvgmt any encroachment upon

individual rights.
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Our constitutional guarantees of freedom are ne Eeart of our legal
traditions than is the salutary principle of judicrestraint, and this Court does no
violence to those traditions—or to conservativen@ples—when it acts to secure
constitutionally protected liberties against ovedat@ng by the government.
Cf. Goldwater 13-14 (“The Conservative is the firsutalerstand that that practice
of freedom requires the establishment of ordes impossible for one man to be
free if another is able to deny him the exercishisfifreedom. ... He knows that the
utmost vigilance and care are required to keeptipalipower within its proper
bounds.”). Our society is more free when courtsdigate individual rights by

enforcing the Constitution. The Court should deWise in this case.

CONCLUSION

It is precisely because marriage is so importargroducing and protecting
strong and stable family structures that Amici @b agree that the government can
rationally promote the goal of strengthening faeslbydenyingcivil marriage to
same-sex couples. As British Prime Minister andhseovative Party Leader
David Cameron explained, “Conservatives believehm ties that bind us; that

society is stronger when we make vows to each athérsupport each other. So |
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don’t support gay marriage despite being a Consigeal support gay marriage
because I'm a Conservative.”

Amici agree. They support marriage for same-sewplas because they are
conservatives. Amici therefore urge the Court fGrra the well-reasoned
decisions below striking down two states’ bans ame-sex marriage as violating
the equal protection and due process protectiotizedFederal Constitution.

Respectfully submitted this"Hay of March, 2014.

/s/Sean R. Gallagher
Sean R. Gallagher
Stacy A. Carpenter
Bennett L. Cohen
Jon R. Dedon

POLSINELLI PC

1515 Wynkoop St., Ste. 600
Denver, CO 80202
303-572-9300
sgallagher@polsinelli.com

Attorneys for Amici Curiae

> CameronAddress to the Conservative Party Confere(®et. 5, 2011),
available athttp://www.bbc.co.uk/news/uk-politics-15189614.
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