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INTRODUCTION

On July 26, 2017, President Trump launched an @epented attack on service
members by ordering that transgender troops wilbnger be allowed to serve. Despite their
decades of exemplary service, the President delclaat transgender troops “hinder military
effectiveness,” “disrupt unit cohesion,” and “taXitary resources.” Since then, Plaintiffs’
service has been diminished and their militaryfesuforeclosed. While they await discharges
beginning as early as March 23, 2018, courage@ascated airmen, soldiers, and sailors
continue to serve their country bearing the wegjhieing deemed unfit. At the same time,
talented ROTC and military academy students artud&d from their programs.

Defendants would have this Court believe that, des$pese extraordinary actions,
nothing has changed and no one has been harmddndaats’ argument is based on the
fanciful notion that Interim Guidance issued to @apver the wreckage caused by the ban
somehow insulates the President’s order from jatir@view. Only with this sleight of hand can
the Defendants ignore the devastation wreaked efibs of transgender service members and
their families. As a result of the ban, Plaintif€e irreparable harm to their military careers,
their reputations, their futures, and their stasi®qual members of society. As set forth below,
Plaintiffs have standing to bring their claims, thgue is ripe for adjudication, and the standards
for issuance of preliminary relief have been met.

SUPPLEMENTAL STATEMENT OF FACTS

Defendants concede facts critical to this Count'ssideration of Plaintiffs’ Application
and Defendants’ MotionFirst, Defendants do not dispute that the Presidentdiastated the
pre-June 2016 ban on transgender military serviembers and that the reversal of the current
policy permitting open service takes effect on Ma28, 2018. Defs.” Mot. Dismiss & Opp’n

Pls.” Application Preliminary Injunction (“Opp.”)-8. SecongdDefendants agree that

1
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transgender people are prohibited from joiningrthigary and will be prohibited from joining
indefinitely, unless and until the Secretaries pteva recommendation to the contrary that the
President finds convincing.ld. at 7. Nothing in the Interim Guidance issuedhmy Department
of Defense changes these critical facts. As thmado Service Secretaries and a military
personnel expert explain in declarations submitteeld this brief, while the Interim Guidance
partially mitigated a small subset of harms, bbath Rlaintiffs and all other transgender service
members and transgender individuals who are imvigin to be in) military programs are being
harmed in multiple ways.

A. The Interim Guidance Does Not And Cannot Mitigate he Vast Majority of

Harms Being Experienced by Transgender Service Mendrs Or Those Who
Wish To Enlist Or Commission

On September 14, 2017, Secretary Mattis issuedtdviyl Service by Transgender
Individuals — Interim Guidance.” Opp. Ex. 1 (“Int@ Guidance”). The cover memorandum
confirms that “DoD will carry out the President’'sligy and directives.”ld. at 1. It also states
Secretary Mattis’s intent to “present the Presidettt a plan to implement the policy and
directives in the [August 25] Presidential Memonamd no later than February 21, 201181,

The Interim Guidance reiterates that the accessiansremain[s] in effect,” and “no
new sex reassignment surgical procedures for mylgarsonnel will be permitted after March
22, 2018, except to the extent necessary to prtitediealth of an individual who has already
begun a course of treatment to reassign his oséref Interim Guidance 2. It states that
between now and March 23, 2018, transgender pedpdeare already serving in the military
may continue to do so, transgender service menmbeass be permitted to reenlist and provided

with medical care during the interim period, andDwill “continue to treat every Service
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member with dignity and respectld.’

B. Plaintiffs Are Being Harmed by the Ban

Transgender service members have faced contindvgrse treatment since President
Trump first announced the ban in a series of tweetduly 26, 2017. Only a day after the
tweets, the Office of the Surgeon General (“OTS&i8pended surgical procedures for
transgender service members. Patel Decl. T 4Audust 17, more than a week before President
Trump issued his formal Memorandum on August 255G Tand the Defense Health Agency
issued further directives to cancel any schedulegesies and not to reschedule any procedures
until further notice. Patel Decl. T 4; Jane Ddeetl. T 25; John Doe Decl. { 24. On September
14, Secretary Mattis reversed course, instructingpé Interim Guidance that “Service members
who receive a gender dysphoria diagnosis from damjilmedical provider will be provided
treatment for the diagnosed medical condition.tedim Guidance 2.

These conflicting instructions have caused sigaiftaongoing stigma, confusion, delay,
and uncertainty in the provision of health careamsgender service members, both before and
after issuance of the Interim Guidanc&ee, e.g.Patel Decl. 11 6-7 (describing sequence of
conflicting instructions about whether transitiadated surgeries could be provided to Plaintiff
John Doe 1); John Doe 1 Decl. T 24 (citing medacaVvider’'s statement that cancellation of
scheduled surgery “is incredibly frustrating andtpyr terrible in my opinion”); Judge Decl. 1 6-

7 (acknowledging delay in processing waiver reqtmssurgery due to prior policy cancelling
transition-related surgeries and that no decissgiarding the waiver request has yet been made);
Jane Doe 1 Decl. 11 24-25 (describing cancellaif@urgery due to change of policy by Coast

Guard health administrator in wake of July 26 twget

! On September 6, 2017, Plaintiff Jane Doe 4 recknotice that her request for

reenlistment was granted.



Case 1:17-cv-01597-CKK Document 55 Filed 10/16/17 Page 13 of 55

Even with the issuance of the Interim Guidanceiniéfés are being harmed by the ban in

numerous ways, including that it:

“[C]reates a sub-class of service members, plaitarggsgender people on unequal
footing as compared to their non-transgender deergasons having nothing to
do with their capabilities or past performance, anggesting that transgender
Airmen are unworthy of their comrades’ trust angmrt.” Supplemental
Declaration of Deborah Lee James (“*James Supp.-"D§d.

“[E]rodes the value that members serving with th@ate on their contributions
or performance” and “legitimizes any bias or pregedhat may have existed
among non-transgender members prior to traini@etlaration of Mark J.
Eitelberg (“Eitelberg Decl.”) 1 11. This is espaty harmful to service members
in active combat locations, including Jane Doe Bo e currently on deployment
in Iragq. Keeler Decl. T 3.

“Serves to substantially limit [transgender senvioembers’] advancement and
promotion opportunities in the military; and undémes their standing with
superiors and peers.” Supplemental Declaratidériof K. Fanning (“Fanning
Supp. Decl.”) 1 5.

Affects command decisions about deployments anch@eent change of station
(PCS) moves, which results in lost opportunitidatieg to assignment,
advancements, and promotions. Supplemental Dédiaraf Raymond Edwin
Mabus, Jr. (“Mabus Supp. Decl.”) 11 4-7.

Causes Plaintiffs to be “stashed,” maintained iaddend assignments, given
“make-work,” or held in “holding pattern positiohsEitelberg Decl. § 8; Jane
Doe 2 Decl. { 15 (stating she has been assignedétail that requires her to
drive far from base and keeps her from supervisoidiers she is assigned to
mentor and train).

For Plaintiffs Regan Kibby and Dylan Kohere, bdtk President’s August 25

Memorandum and the Interim Guidance make clearttiggt are not eligible to be commissioned

as officers in the armed services, and that theopaasccessions continues indefinitely.

Defendants’ own supporting evidence confirms tHainfff Kohere cannot enroll as a cadet in

the ROTC program now and will not be able to dansiine future. Burns Decl. 6. For that

reason, he is barred from participating in ROTCgptel training and other activities reserved

for cadets.ld. T 2(b). Because he cannot enroll in ROTC, legkgible to apply for ROTC

scholarships that would otherwise be availableiim lor to be commissioned as an officer in the
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Army upon graduationld. § 3. Plaintiff Kibby is similarly barred from ctinuing at the Naval
Academy, because the transgender service ban rhakeaseligible for military service. Kibby
Decl. 1 36; Mabus Supp. Decl.  10. The Interinid@nce changes none of these facts; indeed,
it expressly reaffirms them.

ARGUMENT

The Court Should Deny Defendants’ Motion To Dismiss

Defendants’ argument that Plaintiffs are not harimgethe ban is patently incorrect.
Plaintiffs are seeking preliminary relief both tbe irreparable harms they are suffering now and
for the additional irreparable harms they will ufbeginning in March, when reinstatement of
the pre-June 2016 policy banning open service takkest. Defendants’ motion to dismiss rests
entirely on the erroneous claim that the Interimdance redresses Plaintiffs’ injuries, deprives
them of standing, and renders this dispute unopadjudication. Defendants’ claim that the
Interim Guidance is the “operative policy” (Opp.)i$wrong. The operative policy is the ban
on transgender people being able to serve in thangi The Interim Guidance does nothing—
andcan do nothing-to change the fact that the ban takes effect dat@ certain only five
months from now, nor does it abate the harms teaban is currently wreaking. Under well
settled law, Plaintiffs have standing and theirmakaare ripe.

A. Plaintiffs Have Standing To Challenge The Ban

To establish standing, Plaintiffs must demonstfhyehat they have suffered an injury-
in-fact, (2) that there is a causal connection ketwthat injury and the conduct complained of,
and (3) that a decision by the court in their fawould be likely to redress their injurnbee,

e.g, Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992). An injury in faaishbe both
concrete and particularized and “actual or immirfe#titias v. CareFirst, In¢.865 F.3d 620,

626 (D.C. Cir. 2017) (citin@pokeo, Inc. v. Robin&36 S. Ct. 1540, 1548 (2016)).

5
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Plaintiffs easily meet these requiremen®aintiffs are concretely injured by the ban,
both because they are being facially targeteddpasation from military service and exclusion
from military programs, and because the announceofehe ban—along with its pejorative
rationales—has already subjected Plaintiffs tonsigand inequality. They are being harmed
now, and they face the certainty of additional harnen the ban takes full effect. All of these
injuries are caused by the ban, and a decisiohibyQourt enjoining it would redress them.

The government argues that the Court’s standingiimgught to be “especially
rigorous” because Plaintiffs ask the Court to “decivhether an action taken by one of the other
two branches of the Federal Government was undotighal.” Opp. 15 (citingClapper v.
Amnesty Int'l USA568 U.S. 398, 408 (2013)). But this “especialiyprous” standard has never
been used to deny standing to plaintiffs who aeenidelves the direct and actual targets of a
discriminatory policy. The cases elaborating frisciple involved claims by plaintiffs with an
undifferentiated and attenuated connection to thieychallenged as unconstitutionéee,

e.g, Clapper, 568 U.S. at 408-10 (challenge by attorneys, jalists, and human rights
organizations to policy authorizing surveillancepebple outside the United StatdRgines v.
Byrd, 521 U.S. 811, 819-20 (1997) (challenge by membk€ongress to statute granting line
item veto power)Valley Forge Christian Coll. v. Americans United 8eparation of Church &
State, InG.454 U.S. 464, 473-74 (1982) (challenge by taxpaietransfer of property to
religious organization)Schlesinger v. Reservists Comm. to Stop the Y& U.S. 208, 221-22
(1974) (challenge by ordinary citizens to membgrstiimembers of Congress in armed forces

reserves). Where Plaintiffs are directly targdiga policy, ordinary standing principles apply.
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1. Plaintiffs have standing to challenge a policy thatacially targets them
for separation from military service and excludes hem from military
programs.

Plaintiffs have standing because, as Defendantotdispute, Plaintiffs will be subject
to separation as of March 23, 2018, and becaussgeader people have already been prohibited
from accessionsSeeOpp. 6. As transgender individuals in active senor in ROTC or in the
Naval Academy, Plaintiffs are in the very group eegsly targeted and affected by the
reinstatement of the ban. The injuries they faegbath concrete—being subject to separation
and excluded from military programs—and particaed, since the ban inflicts these harms only
on transgender people.

Under settled standing law, these injuries are sidficiently actual and imminent.
Susan B. Anthony List v. Dreihads84 S. Ct. 2334, 2341 (2014n Attias v. CareFirst, Ing.
865 F.3d 620 (D.C. Cir. 2017), the D.C. Circuit xped that the prevailing standard for
showing injury-in-fact in a case involving futurarm is satisfie@itherby the “certainly
impending” tesbr by the “substantial risk” testd. at 626-27. The Court explained that “the
proper way to analyze an increased-risk-of-harmmcla to consider the ultimate alleged
harm”—in this case, separation from the militaryegclusion from military programs—-as the
concrete and particularized injury and then to hetiee whether the increased risk of such harm
makes injury to an individual citizen sufficientijnminent’ for standing purposes.fd. at 627.
Here, where the ban targets Plaintiffs for exclnsiad takes effect on a date certain, the injury
Plaintiffs face is “certainly impending.” At a mmum, Plaintiffs face a “substantial” risk of
future injury.

The fact the ban does not take effect for anotiverrhonths does not deprive Plaintiffs
of standing.See Nat'| Ass’n of Broad. v. FCZ89 F.3d 165, 180-81 (D.C. Cir. 2015) (holding

that broadcaster had standing to challenge FCQ bated on its “reasoned prediction” that

v
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agency action would impact its stations at somatphiring 39-month period established in the
order);LaRoque v. Holde650 F.3d 777, 788 (D.C. Cir. 2011) (finding stamdio challenge
government action concerning election where “whlampffs filed their complaint, the election
in which Nix planned to run was only nineteen mardlvay”).

Despite this well settled law, Defendants argué ¢van though the President has
directed the military to ban transgender peoplenfeervice, Plaintiffs’ injuries are not
sufficiently certain because the Secretaries oeBs¢ and Homeland Security are currently
“studying and developing policy” (Opp. 17) to implent the ban and could “advise him at any
time if a change to policy is warranted” (Opp. Thus, they contend, Plaintiffs do not have
standing because thegdn only speculate on what that policy might baaw it might affect
them in the future.” Opp. 17. But that is nottruPlaintiffs are not deprived of standing by the
mere possibility of an alteration in course, paiacly where the text on which Defendants hang
their promise of an alteration authorizes no deparfrom the President’s word at all. In
addition, although the details of how the ban dlimplemented—including when transgender
service members will face discharge—are not ydy fulown, Plaintiffs nonetheless face
“certainly impending” harm or, at the very leastsabstantial risk” of harm.

Plaintiffs’ risk of discharge here is less attemgithan was the risk for military chaplains
that they would not be promotedlimre Naval Chaplaincy697 F.3d 1171 (D.C. Cir. 2012). In
that case, the government unsuccessfully arguegkdatiff clergy lacked standing to challenge
the constitutionality of alleged religious biagaromotion proceedings because they had not yet
participated in such proceedings, much less beerdi@romotion. The D.C. Circuit was
unpersuaded by the government’s argument thatl#natiffs in that case would face possible

bias in those proceedings only at some speculatmein the future; instead, the court found
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standing because the challenged policy was alleg&dcilitate or exacerbate discrimination.”

Id. at 1177. Here, where the ban already bars emigtand will soon authorize the discharge of
transgender service members as well, the injuli@stifs face are sufficiently certain and
impending to establish their standing.

Defendants also contend that the mere existenb#esfm Guidance makes the ultimate
injury of being barred from enlistment and subjeatlischarge too attenuated to establish
standing. Plainly, however, the interim guidarssat to expire upon the effective date of the
transgender ban. That is what makes it “interihatever limited impact it may have between
the date of its issuance and March 23, it doesimgtio diminish the force and effect of the ban
upon its effective date.

Nor does the Interim Guidance affect the currentd@aenlistment in any wayPlaintiffs
Kohere’s and Kibby’s injuries are not just immindit immediate and actual, and Defendants
scarcely dispute their standing beyond averringddaudication of their claims “would require
the Court to assume content of future policiesgpOL7. That is incorrect. Defendants admit
that, right now, Kohere cannot enroll as a cadéisruniversity ROTC program even though he
is permitted to take ROTC military science classeany student may do, whether enrolled in
ROTC or not. Burns Decl. 6. That the governno#tes liability concernsid. § 2(b)) as the
reason for Kohere’s exclusion only underscoregpthinet. Defendants will not let Kohere
participate in physical training exercises becdwestacks health coverage for injury, but he lacks
insurance because his transgender status prediigdesroliment in ROTC. And Defendants’
contention that Kohere “missed a deadline” to appia scholarship is plainly meritless, given
that he cannot enroll in ROTC in the first placeprarequisite for any such applicatioldl. T 3.

Kibby's injury is just as plain and immediate. Aip$ an order from this Court, he will never be
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able to return from his leave to the Naval Acadebggause the President’s ban declares him
ineligible for military service. Kibby Decl.  38Jabus Supp. Decl. { 10.

Defendants also suggest that because the ban essamts by transgender people “is
subject to the normal waiver process ... Plaintiiald only be injured if they sought and were
denied individualized waivers.” Opp. 26 (intergalotation marks omitted). But under the pre-
June 2016 policy, transgender people were not &ty the normal waiver process,” which
applies to medical disabilities; discharge on aot@d being transgender is treated as an
administrative discharge for which no accessionsevas granted.SeeBrown Decl.  26.
Indeed, Plaintiffs have found no evidence that@agsgender person has ever received such a
waiver. Fanning Supp. Decl. § 10; James Supp..§ield; Mabus Supp. Decl. T 11; Brown
Supp. Decl. T 13. In any case, even if some waheretically exists, the remote possibility
that it would be available to Plaintiffs Kohere daftithby does not erase the injuries they
currently face: Kohere cannot enroll in ROTC, #uloby cannot return to the Naval Academy.

2. Plaintiffs are suffering injuries because of the ba now.

In addition to the harms described above, Plagafe also harmed by being deemed
unfit for service. The White House Memorandumestat presumption that Plaintiffs and other
transgender service members “hinder military effectess and lethality,” “disrupt unit
cohesion,” and “tax military resourcesSeePres. Mem. § 1(a), 82 Fed. Reg. 41,319, 41,319
(Aug. 30, 2017). That presumption causes Plamtiffmediate, non-speculative injury. As set
forth in the Plaintiffs’ Supplemental Statemenfaicts, the ban has immediately harmed them in
numerous ways that are not remedied by the Int&undance, including by placing transgender
service members on unequal footing with their gemrbstantially limiting their opportunities
for assignments, promaotion, training, and deploytnand putting them in harm’s way by

eroding the bonds of trust upon which service membetically depend.See suprat 4.

10
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Although the Interim Guidance directs military pmmeel to “continue to treat every
Service member with dignity and respect” (Interimidance 2), that promise rings hollow in
light of the debilitating stigma imposed by the fdent’s pronouncement of transgender service
members’ unfitness and the impact of that pronoonece on the relationship between
transgender service members and their peers anchanders. That the Secretary of Defense
felt it necessary to make such a statement onlgnsedres the immediate impact the ban has had
and the harms it wreaks on transgender troops.

3. Plaintiffs are personally affected by the ban.

Defendants’ reliance (Opp. 17) éflen v. Wright 468 U.S. 737 (1984), for the principle

that Plaintiffs’ standing cannot be based uponrtkguality and stigma inflicted by the ban is
misplaced. In that case, parents of black studdmsiblic schools sought to sue the Internal
Revenue Service for failing to adopt sufficientstards to ensure that racially discriminatory
private schools were denied tax-exempt status. Stpgeme Court held that plaintiffs lacked
standing because they were not themselves the @rdescriminatory government conduct and
effectively complained instead “simply that theioW@rnment is violating the law.Id. at 755.
At the same time, the Supreme Court specificaliiyraéd that those actually subject to
discriminatory government classification suffer@crete and cognizable injuries that were
sufficient to confer Article 11l standingld. at 757 n.22 (“[S]tigmatic injury, though not
sufficient for standing in the abstract form in winitheAllen plaintiffs’] complaint asserts it, is
judicially cognizable to the extent that respondeare personally subject to discriminatory
treatment.”). Unlike the plaintiffs iAllen, Plaintiffs here are directly the targets of tlodigy
they challenge.

In addition to the immediate, concrete, and speaifuries described abovege supraat

3-5, Plaintiffs and other transgender service membaee also injured simply by being subject to

11
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this overt governmental discrimination. Underlsettaw, when a government policy facially
singles out and demeans a disfavored class, tbatmination in and of itself constitutes an
injury sufficient to confer standing to challengat policy. As the Supreme Court has
explained:

[Dliscrimination itself, by perpetuating “archaindstereotypic notions” or by

stigmatizing members of the disfavored group asdtely inferior” and therefore

as less worthy participants in the political comiyrcan cause serious non-

economic injuries to those persons who are persodahied equal treatment
solely because of their membership in a disfavgredp.

Hecklerv. Mathews465 U.S. 728, 739-40 (1984 e also, e.gHassan v. City of New Yqrk

804 F.3d 277, 289-90 (3d Cir. 2015) (*‘'discrimingtelassification is itself a penalty’ ... and
thus qualifies as an actual injury for standinggmses, where a citizen’s right to equal treatment
Is at stake”)Evancho v. Pine-Richland Sch. Dj37 F. Supp. 3d 267, 293, 294 n.44 (W.D. Pa.
2017) (“[S]ettled precedent provides that imperibigsdistinctions by official edict cause
tangible Constitutional harm” and “a bare equakg@cton violation is sufficient to constitute an
injury in fact for the purposes of establishingigélg 11l standing because unequal treatment
under the law is harm unto itself?).

4. Plaintiffs easily satisfy the remaining standing rquirements.

Defendants do not contend that Plaintiffs fail teaihthe other requirements of standing
(Opp. 14-18), nor could they. There is a clearsahahain between the transgender service ban
and harms to the Plaintiffs. And a favorable caetision here declaring that such a ban

violates the Constitution and enjoining Defenddrdm excluding Plaintiffs from the military

2 Cf. Locke v. Daveyp40 U.S. 712, 731 (2004) (Scalia, J., dissent{fig)e indignity of
being singled out for special burdens on the bafsmme’s religious calling is so profound that
the concrete harm produced can never be dismisseg@bstantial. The Court has not required
proof of ‘substantial’ concrete harm with otherrfar of discrimination, and it should not do so
here.”).

12
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solely because they are transgender would rednesdleged injury. Left in force, the ban
creates a presumption and perception that Plardiftl other transgender people “hinder

military effectiveness,” “disrupt unit cohesionfic“tax military resources.” An injunction
prohibiting enforcement of the ban and an ordemiiing enlistment will reverse those
presumptions, permitting Plaintiffs once againdove or participate in military programs on

equal terms, and thus redressing the injuries #faiare suffering.

B. Plaintiffs’ Challenge To The Ban Is Ripe

Because, as demonstrated above, Plaintiffs’ irguaie “sufficiently imminent to
establish standing,” the constitutional requirenwdipeness is satisfiedMiead v. Holder 766
F. Supp. 2d 16, 26 (D.D.C. 2011) (internal citati@md quotation marks omitted). Defendants
offer no independent argument against the conistitak ripeness of Plaintiffs’ claims. Rather,
their arguments focus solely on prudential ripendéasidential ripeness turns on “the fitness of
the issue for judicial decision and the hardshitheoparties of withholding court
considerations.”Action All. of Senior Citizens v. Heckl&89 F.2d 931, 940 (D.C. Cir. 1986)
(internal citations and marks omitted). Both adgh factors weigh heavily in favor of judicial
review.

1. Plaintiffs raise purely legal issues fit for judical review.

Defendants contend that Plaintiffs’ challenge isfitdor judicial review because the ban
has not yet been applied to discharge or deny sicee® any Plaintiff. SeeOpp. 19. That
argument conflicts with settled law. Ripeness dusequire affected parties to show that the
government has actually enforced a challenged yab@inst them. If that were the law, no pre-
enforcement challenge would ever be ripe, andhgejusticiability of pre-enforcement
challenges has long been establish®de State Nat'| Bank of Big Spring v. L.&®5 F.3d 48,

53-54 (D.C. Cir. 2015) (holding that the Supremei®s “landmark decision idbbott
13
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Laboratorieslargely resolved the ripeness issues for many¢pfercement] challenges to
agency action”). Instead of requiring such a simgycourts “look to see whether the issue is
purely legal, whether consideration of the issuablddenefit from a more concrete setting, and
whether the agency’s action is sufficiently finaNat'l Ass’n of Home Builders v. U.S. Army
Corps of Eng’rs440 F.3d 459, 463-464 (D.C. Cir. 2006). Plafsti€hallenge satisfies these
criteria.

Plaintiffs’ claims are purely legal and arise ie ttontext of a facial challenge; as such,
they are ripe for resolution novseeNat'| Ass'n of Homebuilders140 F.3d at 464. The policy
that Plaintiffs challenge rests upon a facial ¢fecsgion that sweeps in the entire class of
transgender people. The legality of that categbezclusion “will not change from case to case
or become clearer in a concrete settinigl” “[A] purely legal claim in the context of a fati
challenge ... is presumptively reviewabldd. (internal citations and quotation marks omitted);
Nat'l Treasury Emps. Union v. Chertoff52 F.3d 839, 854-55 (D.C. Cir. 200Bgach
Commc'ns, Inc. v. F.C.C959 F.2d 975, 986-87 (D.C. Cir. 1992) (findirggal protection claim
to be “purely legal”)cf. Susan B. Anthony List34 S. Ct. at 2347 (questioning the continuing
vitality of the prudential ripeness doctrine andimg that “a federal court’s obligation to hear
and decide cases within its Article Il jurisdiatios virtually unflagging” (internal citations and
guotation marks omitted)).

Defendants’ claim that the ban lacks sufficienahity is unavailing. A policy is
sufficiently final if it is definitive rather thattentative or interlocutory” and determines “legal
rights and obligations.’Appalachian Power Co. v. ERR08 F.3d 1015, 1022 & n.15 (D.C. Cir.
2000). Here, the President’s order to reinstagebim is definitive, not “merely tentative or

interlocutory.” Id. On the question whether the Secretaries of Befand Homeland Security

14
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must reinstate the pre-June 2016 ban, the Presddamorandum “is unequivocal—[they]
must do so.”ld. The Secretary of Defense likewise has issuaddbguidance stating his
intention “to carry out the President’s policieslalirectives.” Interim Guidance %ee also

Opp. 6 (“The President directed the military to main ... policies and practices regarding
service by transgender individuals that were ic@laefore June 2016[.]"). Similarly, the ban
plainly determines “legal rights and obligationg\ppalachian Power Cp208 F.3d at 1022 &
n.15 (internal citations and quotation marks ordiiteAs Defendants agree, the pre-June 2016
policy bars transgender persons from enlistingeovieg. Opp. 6-7.

The fact that the Secretary of Defense has ngvrgehulgated a written plan to
implement the ban does not affect its finality.ttiRa, as in other facial challenges presenting
purely legal claims, “the ripeness doctrine is plagable because [Plaintiffs’] claim rests not on
the assumption that [the government] will exerdiseliscretion unlawfully ... but on whether its
faithful application” of the pre-June 2016 policy wouldlate the ConstitutionNat’'l Ass’'n of
Home Builders440 F.3d at 465 (emphasis in original). Evenmine government contends
that it will consider whether to enforce a reguaton a “case-by-case basis,” “the D.C. Circuit
has rejected the notion that a future exercisggehay discretion makes a purely legal claim
unripe” Nicopure Labs, LLC v. FDA&017 WL 3130312, at *21 (D.D.C. July 21, 201 Rifg
Nat’l Ass’n of Home Builders v. U.S. Army Corpgafy'rs, 417 F.3d 1272, 1282 (D.C. Cir.
2005)). Moreover, where the government has anrexliaaefinite policy, as it has here, “some
uncertainty” as to how the policy will be implemedtdoes not defeat ripenedgat’l Coal. for
Men v. Selective Serv. S840 F. App’x 664, 665 (9th Cir. 2016) (holdidat challenge to
gender-based limits on military draft was ripe wh&he Secretary of Defense [] announced that

the military intends to open all formerly closediftbat] positions to women,” despite the fact

15
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that no specific plan for the implementation oftthalicy had yet been announcelNgt’l Ass’n

of Home Builders417 F.3d at 128gurely legal challenge to an agency rule is noipen

merely because application of the disputed rulearasnwithin the agency’s discretion).
Defendants also contend that the Court ought toittdnand because it does not have

before it the “justifications for [the] final pol¢ Defendants will adopt. Opp. 20. That

argument turns the ripeness doctrine on its hd@dg Government cannot adopt a policy that is

alleged to violate a constitutional right, as isltne here, and then evade judicial review on the

ground that it has not yet determined how to jushe policy. Plaintiffs are challenging the

policy that exists now, the ban on transgendertanyliservice, and the Government’s inability to

identify its justifications for that policy only aerscores the need for immediate judicial review.
Defendants’ argument that the President might rextbk ban at some time in the future

is equally misplaced. “[A]ll laws [and policiesieasubject to change Appalachian Power Go

208 F.3d at 1022. “[T]he fact that a law [or pglicay be altered in the future has nothing to

do with whether it is subject to judicial reviewtaé moment.”National Ass’n of Home

Builders 417 F.3d at 1282 (internal citations and quotatiarks omitted). “[I]f the possibility

... of further revision in fact could make agency@etmnon-final as a matter of law, then it

would be hard to imagine when any [] rule ... woweebe final as a matter of lawld.

(internal citations and quotation marks omitted)S. House of Reps. v. U.S. Dep’t of Commerce

11 F. Supp. 2d 76, 92 (D.D.C. 1998) (the mere hygtotal possibility of a change in law or

policy does not affect ripeness and is not a prbpsris for asking a court “to stay its hand”).

Thus, although it is theoretically possible that Bresident might rescind or alter the ban at

some future time, Plaintiffs’ challenge to th@rentban is ripe now.

16
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2. Postponing judicial review would impose an undue bwen on
Plaintiffs.

Plaintiffs’ claims are also prudentially ripe besalpostponing judicial review would
impose an undue burden” on Plaintiffdat’l Ass'n of Home Buildergt40 F.3d at 464Without
this Court’s review, the harms caused by the bdinweirsen. Further, the Doe Plaintiffs should
not have to wait until they are subject to disclkavg March 23, 2018, or until they are actually
discharged, to challenge the ban. Absent the Gawtiew, each will be forced to choose
whether to leave the military now to find anothexans of support in anticipation of the ban’s
effective date, or whether to risk being left with means of support while a post-enforcement
challenge proceeds. Similarly, Plaintiffs Koheng &ibby will be forced to choose whether to
abandon ROTC and the Naval Academy now or to riskgharmed by having foregone the
opportunity to seek out other options if a posteecdment challenge failsSegee.g, Mead 766
F. Supp. 2d at 27 (finding undue hardship wheraydeg judicial review would force plaintiffs
“to choose between using their money for other mepmow and risking their inability to pay
future penalties under the Affordable Care Actmeedlessly saving money in the interim that
could have been put to different uses”). Theseléns are particularly acute for Plaintiffs
Kohere and Kibby, whose entire futures rest on atlocal decisions they make nowlaintiffs
have thus demonstrated “immediate and significhattiship to satisfy the second prudential
ripeness concern and “secur[e] immediate reviesauni. Petrol. Instv. Johnson541 F. Supp. 2d
165, 178 (D.D.C. 2008).

In addition, “where there are no institutional negts favoring postponement of review, a
petitioner need not satisfy the hardship pron§T&T Corp. v. FCC349 F.3d 692, 700 (D.C.
Cir. 2003). Here, Defendants have no institutiontdrest in delaying review. The only interest

Defendants assert—that this Court’s review woultheloow impede their ability to engage in
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further study—has no merit. This Court’s rulingwia not prevent or interfere with any such
study, but rather would serve only to clarify timits of a constitutionally permissible policy.
Similarly, to the extent Defendants claim that piting transgender people to join or serve in
the military would in itself impose some hardshiat claim is belied by the reality that
Plaintiffs and other transgender people are alrsadying and must already meet the same
fitness and retention standards as others.

I. The Court Should Grant Plaintiffs’ Application For A Preliminary Injunction
A. Plaintiffs Will Suffer Irreparable Harm Absent A Pr eliminary Injunction

Defendants contend that “for much the same reab@ydack standing, Plaintiffs cannot
show that they will suffer certain, great, or ayual injuries if the Court does not enter an
injunction.” Opp. 21. But like Defendants’ stangiarguments, this argument fails because
Plaintiffs are being irreparably harmed.

Just as unlawful discrimination is itself an injuyfficient to confer standing upon
Plaintiffs, see supré&ection I.A, it also constitutes irreparable haasithe D.C. Circuit and this
Court have repeatedly hel&ee Mills v. District of Columbj&71 F.3d 1304, 1312 (D.C. Cir.
2009) (“[T]he loss of constitutional freedoms, ‘®@ven minimal periods of time, unquestionably
constitutes irreparable injury.”Ysordon v. Holder721 F.3d 638, 653 (D.C. Cir. 2013) (“[A]
prospective violation of a constitutional right etitutes irreparable injury.”)DynaLantic Corp.

v. U.S. Dep’t of Def.885 F. Supp. 2d 237, 292 (D.D.C. 201&)nms v. D.C872 F. Supp. 2d
90, 105 (D.D.C. 2012)50ings v. Court Servs. & Offender Supervision AgdocD.C, 786 F.
Supp. 2d 48, 78 (D.D.C. 2011).

In addition to that constitutional injury, the bareparably harms Plaintiffs in additional

ways. First, the ban irreparably harms the Plaintiffs whoareently serving because it sends a

clear message—nboth to transgender service memhbet® athers—that transgender people are
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outsiders, unfit to serve, unworthy of being subjed¢he same enlistment and service standards
as all others, and thus not full members eithasitbler the military or the citizenrySee

McVeigh v. Cohef83 F. Supp. 215, 221 (D.D.C. 1998) (separatiomfmilitary and being
labeled “unfit for service” constitutes irreparabi@rm);Elzie v. Aspin841 F. Supp. 439, 443
(D.D.C. 1993) (being “labeled as unfit for servamely on the basis of ... sexual orientation, a
criterion which has no bearing on [plaintiff's] &ty to perform his job,” constituted irreparable
harm);Able v. United State®68 F. Supp. 850, 864 (E.D.N.Y. 1997) (“Votingking public

office, serving on juries, and serving in the maiijit are the primary acts of public citizenship.”),
rev'd, 155 F.3d 628 (2d Cir. 1998).

This demeaning treatment irreparably harms Pléghability to serve on equal terms
with other members of the military. Certainly then irrevocably changes the terms of their
military service. Because of the ban, commandansiat be confident that transgender service
members will be able to serve out the terms ofr tb@ntracts. As a result, Plaintiffs face limited
opportunities for assignments, training, advancedard promotion.SeeMabus Supp. Decl.

19 4-7 (because of the ban “command lacks the siguiertainty that transgender service
members will be able to complete the terms of theployments”); Eitelberg Decl. 1 8
(commanders are reluctant to invest in trainingerelopment of persons who might leave in
“the near future, or to entrust them with importassignments”); Fanning Supp. Decl. { 5 (ban
serves to limit advancement and promotion oppaties). In addition, by labeling transgender
service members as unworthy to serve, the banptsthe mutual respect and reliance among
Plaintiffs and their peers and commanders thadssmtial to effective service. “Strong bonds
among service members are important in undertakimgssion and are particularly apparent in

smaller military units, among persons on deploymesmnd among those who serve in dangerous
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conditions.” Eitelberg Decl.  13. The ban stsaimose bonds by suggesting that Plaintiffs “are
unworthy of their comrades’ trust and support.iméa Supp. Decl. | 8. Particularly for service
members on active deployment such as Plaintiff Dxoee3, being part of “a sub-class of service
members” who are deemed less capable than othexsromises their safety and creates barriers
to effective serviceld.

Secongdthe ban also makes it certain that Plaintiffd suiffer further concrete and
irreparable harm when it takes effect and theysalgect to involuntary separatioGee
McVeigh 983 F. Supp. at 22Elzie 841 F. Supp. at 443. As explained in Plaintiffs’
Application (App. 31), military service confers goe value and respect. And as Defendants
agree (Opp. 35), discharge from military service $@ious consequences for future civilian
employment and opportunities. Being subjecteatoluntary, stigmatizing discharge inflicts
irreparable harm.

Finally, Plaintiffs Kibby and Kohere are already facingparable harm because their
ineligibility to enter military service means tithey are unable to return to the Naval Academy,
or to enroll as a cadet in ROTC, respectively. i8ubecl. § 6; Kibby Decl. § 36; Mabus Supp.
Decl. 1 10. For these idealistic young men, tlss laf an opportunity to pursue their dreams of a
military career is an irreparable blow. In additi@very day they forego alternative career paths
and educational opportunities, they alter theinfes in ways that can never be undone.

The Interim Guidance changes none of this. lest#tat the Secretary of Defense will
study and formulatBowto implement the ban, nethetherto implement it. Its command that
all service members be treated with “dignity angpeet” acknowledges that effective military
service turns on those values being both extermladd earned by military personnel. But no

mere exhortation can remedy the ban’s denial afiligand respect to transgender service
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members and the accompanying injuries it creafé® limited requirements that health care
needs be met in the interim and that reenlistmeoii®e denied fall far short of remedying the
full scope of harm Plaintiffs experience.

Defendants claim that because “Plaintiffs’ potdntipuries are all employment related,
they could be remedied by the Court at a later dateare thus not irreparable.” Opp. 22. That
argument ignores the serious constitutional hafticied by the ban. The cases the Government
cites, which address only “[m]ere injuries ... innerof money, time and energy/irginia
Petroleum Jobbers Ass’'n v. Fed. Power Comras® F.2d 921, 925 (D.C. Cir. 1958), are
inapposite to this case, which involves a deprorabf constitutional rights. Indeed, one of the
cases that the Government invokes makes cleawtkibt an impediment to a military promotion
did not constitute irreparable injury, the Govermt'geunconstitutional‘policy or practice”
did—specifically in that case because the Goverrtim@olicy relating to military chaplains
“sends a message to nonadherents [of the favorezhdeation] that they are outsiders [and] not
full members of the political community.Chaplaincy of Full Gospel Churches v. Engladg4
F.3d 290, 302 (D.C. Cir. 2006).

B. Plaintiffs Are Likely To Succeed On The Merits
1. The ban violates equal protection.

The ban violates Plaintiffs’ rights to equal prdiew, as Plaintiffs have already shown.
SeeApp. 13-20. Rather than rebutting that claim,d»efants defend the constitutionality of the
Interim Guidance, which Plaintiffs do not challengeeOpp. 23-24. For the reasons stated

below, Plaintiffs are likely to succeed on the reeaf their equal protection claim.
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a) The scrutiny applied to the ban should not be lowesd simply
because this case relates to military policy.

The President cannot discriminate invidiously agiiransgender people when making
decisions about military policy because no instituin the United States is above the law. This
case addresses the exclusion of people who mephttsécal, psychological, and other standards
for military service but now find themselves targkfor exclusion because they are transgender.
Although a policy is suspect when the “adverse ictipan a group is the “apparent aim” of the
measureRomer v. Evan$17 U.S. 620, 633 (1996), Defendants argue thet@eed not even
consider “how to apply equal protection doctrinéremsgender individuals” because a
president’s military policies are entitled to nednsolute deference even when they facially
discriminate against a disfavored group (other trathe basis of race or religion), Opp. 27-31.
That extreme argument has no support in contropiegedent.

There is no “military exception” to the requirememntequal protection. Both the
Supreme Court and the D.C. Circuit have rejectedatijument that facially discriminatory
classifications should receive a lower level ofigial review simply because the discrimination
is based on a military policy. The Governmentas‘free to disregard the Constitution when it
acts in the area of military affairsRostker viGoldberg 453 U.S. 57, 67 (1981)n Rostkey the
Court expressly declined to adopt a lowered stahdfareview for sex-based classifications in
military cases; instead, the Court subjected tlebsesed policy there to a careful and searching
review. Id. at 79-83. Similarly, irBteffan v. Perrythe D.C. Circuit likewise made clear that
discriminatory classifications in military policiese subject to ordinary equal protection review,
including the application both of heightened serytio suspect classifications and of meaningful
rational basis review even to non-suspect clasgifios based on irrelevant personal

characteristics. 41 F.3d 677, 689 (D.C. Cir. 198#ting that “it would not pass even rational
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basis review for the military to reject service nimrs because of characteristics—such as race
or religion or the lack of inherited wealth—that/kaabsolutely no bearing on their military
service”);see alsad. at 689 n.9 (“Classifications based on race ogiath, of course, would
trigger strict scrutiny.”). These holdings requine application of heightened scrutiny.

Similarly, while courts give the considered judgitnehmilitary professionals
considerable deference when evaluating the juatibos for military policies, they do not
reflexively defer to government decisions simplgdngse they relate to the military. Rather, as
the case law makes plain, military judgments wardafierence when they are the product of a
deliberative process that draws upon relevant egel@nd the experience and expertise of
military professionals See, e.gRostker 453 U.S. at 61 (reviewing exclusion of women from
registration for the draft by the Military Seleai®ervice Act, noting “Congress considered the
guestion at great length,” held hearings, and nfiadéngs). By contrast, President Trump has,
abruptly and without any evident study or factuguiry, reversed a policy that was based on the
very due diligence, deliberation, and exercise ibtany judgment that have warranted deference
in other case3.

The cases on which Defendants rely do not suppeit tontention that any deference to
“professional military judgment” is required her®pp. 28. The policies upheld in those cases

were developed through an extensive deliberativeqss. For example, Rostker the Supreme

3 In addition, the portion of the President’s pglibat denies certain types of health care to

transgender service members directly conflicts witederal law that every service member “is
entitled to medical and dental care in any faciityany uniformed service.” 10 U.S.C.

88 1071, 1074(a)(1). The President’s order tothalfprovision of medically necessary care for
transgender service members thus undermines Ca'gyckdiberative decision making in this
arena and countermands Congress’s expressed totgravide a “uniform” health care program
for service members. In July 2017, the House gqir&sentative voted down an amendment to
the 2018 NDAA that would have prohibited the Depemt of Defense from paying for
transition-related surgeries or hormone therapy.
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Court did not rely on an abstract or reflexive antof deference, but rather on the extensive
deliberative process that had led Congress to adedhat women could be exempted from the
draft because, at that time, they were barred genaing in combat positions. 453 U.S. at 61;
see alsdchlesinger v. Ballardd19 U.S. 498, 501-02, 510 (1975) (upholding lasdd on
careful congressional deliberation over how to cengate for female exclusion from combat
positions in setting standards for retireme@pk v. Gates528 F.3d 42, 62 (1st Cir. 2008)
(noting “substantial deference ow€dngress’assessment” (emphasis added)). No such
deliberative process (or congressional assessipetg¢ded the President’s issuance of the ban.

The First Amendment cases on which Defendantsalstyinvolved challenges to
regulations that represented the “considered psafeal judgment” of the armed servicesee
Goldman v. Weinberged75 U.S. 503, 508 (1986&¢e also Greer v. Spack?4 U.S. 828, 831
(1976);Brown v. Glines444 U.S. 348, 349 (1980). Beyond that, the Araendment cases
uniquely involve the military’s need to “foster timgctive obedience, unity, commitment, and
esprit de corps,Goldman 475 U.S. at 507, an interest that in some casgsjustify restrictions
on speech in the military context but has no releeao the equal protection and due process
claims at issue here. Indeed, Defendants concedriah when they admit that strict scrutiny
would apply to the exclusion of individuals fronethilitary on racial or religious grounds.
Opp. 28. Applying a more deferential standardeofew than the strict or intermediate scrutiny
applicable to the discrimination at issue hereoisnore justified by military necessity than it
would be in the case of racial or religious dis¢nation. SeeSteffan 41 F.3d at 689.

In addition, Plaintiffs have presented substamiadience that it is the reversal of the
policy, not the policy itself, that undermines théditary’s need for trust in the chain of

command and among unit members. James Decl.jjad;s Decl. § 47. Defendants have
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provided no evidence to the contrary. Thus, toetktent that the military’s needs as a
specialized society are relevant here, they sugplamtiffs’ claims.

b) Facial discrimination against transgender people rguires
heightened scrutiny.

For the reasons set forth in Plaintiffs’ ApplicatiPApp. 15-16), discrimination based on
transgender status requires heightened scrutimferidants do not address Plaintiffs’ arguments
that the ban is subject to strict scrutiny becdresesgender people meet all the traditional
criteria for a suspect classificatiad.(at 13-14), or that, at a minimum, the ban shoeldubject
to intermediate scrutiny because it is a sex-bakessification id. at 15-16). Rather,
Defendants rely on their erroneous argument, adddesbove, that the Court must accord
special deference to the ban and on the abserangydd.C. Circuit case directly holding that
discrimination based on transgender status regbegghtened scrutiny. Opp. 30-31. As
Plaintiffs demonstrated in their opening brief, rarous circuits have held that transgender
discrimination is a form of sex-based discriminatibat warrants heightened judicial review,
and this Court should do so here. App. 15-16.

C) The government’s defense of the ban fails under arigvel of
scrutiny.

The timeline of events here—the President’s annemnenit of the ban, accompanied by
stated justifications that had been rejected aftenprehensive revievipllowedby a study—
reveals the speciousness of @ogt hogustifications Defendants advance to defend the ban
The process itself shows that any justificatiorferefd were not established or evaluated before
the abrupt policy announcement. The results ofsangy now being undertaken can only be
understood as manufactured for the purpose ofyusgithe ban. Suchost hocevidence, if it
comes to be, is irrelevant when heightened scrapplies. SeeUnited States v. Virginijeb18

U.S. 515, 535-36 (1996).
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In any case, the classification “must find sometifapin the realities of the subject
addressed” by the new polidyeller v. Dog 509 U.S. 312, 321 (1993), and the government
“may not rely on a classification whose relatiopsta an asserted goal is so attenuated as to
render the distinction arbitrary or irrationaCity of Cleburne v. Cleburne Living Ctd73 U.S.
432, 446 (1985)Bd. of Trs. of the Univ. of Ala. v. Garref31 U.S. 356, 366 n.4 (2001) (a
policy that makes “no sense in light of how theVjgmment] treat[s] other groups similarly
situated in relevant respects” fails even ratidyzdis review). An examination of Defendants’
justifications for the ban confirms the conclustbat the ban lacks a rational connection to any
legitimate military needs.

0] There is no medical basis for excluding transgender
people from service.

First, the government seeks to justify the banrgyiag that “transgender individuals
suffer from medical conditions thebuldimpede the performance of their duties.” Opp. 31
(emphasis added). This justification ignores tr@hbition against the military singling out a
group of people, here transgender people, andrigedtem differently from all others where
there is no connection between the trait and théepsed military-based reasoBarrett, 531
U.S. at 366 n.4. Any service memlgewld suffer from a medical condition theduldimpede
the performance of their duties. Women may (and‘slafer” from pregnancy that can and
does impede the performance of their duties, ahthgd association alone does not justify
discharge based on pregnan8ee, e.g.Crawford v. Cushmarb31l F.2d 1114, 1121-25 (2d Cir.
1976); Brown Decl. 11 30, 42-43 (discussing varatynedical conditions that can temporarily
impede duties but are not disqualifying conditions)

The point here is that any level of equal protectteview requires not just a legitimate

military reason for the ban, but a demonstratiat there is at least a rational relationship

26



Case 1:17-cv-01597-CKK Document 55 Filed 10/16/17 Page 36 of 55

between the ban and some justification with a ‘ffaptn the realities of the subjectHeller,

509 U.S. at 321. That relationship is entirebklag here. The military already has generally
applicable standards and procedures for assesgngedical fithess and deployability of all
service members, and for discharging those whaoatrét to serve. Wilmoth Decl.  12. Before
the reinstatement of the ban, transgender serveselrars were, and until March 23, 2018 will
be, held to those same standards, and are diselidege the same basis as others if they fail to
meet them.

The military also has an effective system for distting prescribed medications,
including hormones, to deployed service memberssadhe globe, even in combat settinigs.

11 14-16. Only a few medications “are inherentggdalifying for deployment,” and none of
them are used to treat gender dysphoria. Brown. et. The only people affected by the
President’s categorical ban are transgender semvirebers who would otherwise qualify as
medically fit and deployable under generally apgddie standardsSee City of L.A. v. Patel35
S. Ct. 2443, 2451 (2015) (“The proper focus of¢bastitutional inquiry is the group for whom
the law is a restriction, not the group for whora taw is irrelevant.”).

To the extent that Defendants simply assume ortabse transgender service members
would be less deployable than their non-transgepéers, that assumption has no basis in fact.
Under the accessions policy that had been set iotg@ffect on July 1, 2017, transgender
enlistees must have completed all transition-rdl&teatments 18 months before initial
enlistment, eliminating any foreseeable need falitamhal treatments other than continuing to
take prescribed medications that have no impadepioyability. Fanning Decl. Ex. C (DTM
16-005). Some transgender service members whodieaxly enlisted may require medically

necessary treatments, but any impact on avaikatiditdeployment is “negligible and
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significantly smaller than the lack of availabiliyie to [other] medical conditions.” Fanning
Decl. Ex. B (RAND Report) at 46. The guiding piple behind the policy to permit accessions
by transgender applicants was to ensure that tliécaleconditions and treatments associated
with gender transition were treated based on theesstandards applied to other similarly
treatable medical conditions. Wilmoth Decl. | 12.

There is no “battle of the experts” (Opp. 32) oa tjuestions of whether and how
transgender people’s medical conditions limit dgalolity or whether gender dysphoria is a
disqualifying medical condition. There are onlg #xpert conclusions already drawn by the
military that supported open accessions and sebyideansgender people, conclusions that are
consistent with the consensus of medical professsorBrown Supp. Decl. {1 8-9; Br. Amicus
Curiae Medical, Nursing, Mental Health, & Other He&are Orgs. 15-16. Many of the
military leaders who reached the reasoned conciubiat transgender people should be eligible
for military service are still serving in the sapesitions’

This is not an instance of “line-drawing” where pkowith “almost equally strong
claim[s]” are placed on different sides of the lorewhere the government approaches a problem
incrementally. FCC v. Beach Commcn’s In&08 U.S. 307, 315-16 (1993). There also is no

“almost equally strong claim” to be made that gerdiesphoria is similar to other disqualifying

4 These individuals are Gen. Joseph F. DunfordChrajrman, Joint Chiefs of Staff;

General Paul J. Selva, Vice Chairman, Joint Cloéfstaff; Command Sgt. Major John Wayne
Troxell, Senior Enlisted Advisor to the Chairmartteé Joint Chiefs of Staff; Maj. Gen. Phillip
M. Churn, Assistant to the Chairman of the Jointe@hof Staff for Reserve Matters; Brig. Gen.
Steven L. Basham, Deputy Director of Requiremel8@sRear Adm. Edward Cashman, Director
of Joint Integrated Air and Missile Defense Orgatian; Maj. Gen. Richard D. Clarke, Director,
Strategic Plans and Policy; Brig. Gen. Kyle J. KeenDirector for Manpower and Personnel;
Teresa M. Salazar, Vice Director, Deputy CIO; amiRAdmM. Hugh D. Wetherald, Deputy
Director for Resources and Acquisition.
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conditions—there igo claim. There is no claim because the governmeint®to no evidence
and no conclusions of any study that supports tvemgment’s position.

To the extent that Defendants identify any faciralinds to argue that gender dysphoria
is comparable to other disqualifying conditiong\tlare mistaken. They cite the World Health
Organization’s (WHO) International Classificatioh@iseases’ inclusion of “transsexualism” as
a “disorder of adult personality and behavior.”eTWHO has itself rejected that classification as
lacking any medical or scientific basis. Brown upecl. 11 3-9.

(i) Neither deployment restrictions nor cost justify the ban.

Defendants’ deployment and cost justificationseufifomn the same flaws as their
attempted reliance on a medical rationale. Defetsdaffer not a shred of support for the claim
that transgender people are less deployable orligier health care costs than other service
members. Like any other service members, trangggrebple serving in the military may have
periods where they are not deployable, and theilttneare needs may require medication or
treatment which are not free of cost. But the goreent fails to show or even assert that these
deployment limits or medical costs are any difféfemm the deployment limits and medical
costs experienced by other service members foritonsl that are not deemed categorically
disqualifying.

A military that accepts individuals with myriad ahtions limiting deployability cannot
cite the negligible limits on deployability thaatrsgender service members may experience as
even a legitimate justification for banning the@®f. Cleburne473 U.S. at 450 (“[T]he
expressed worry about fire hazards, the serenitgjeoheighborhood, and the avoidance of
danger to other residents fail rationally to jussfngling out a home [for people with
disabilities] for the special use permit, yet imipgsno such restrictions on the many other uses

freely permitted in the neighborhood.GQarrett, 531 U.S. at 366 n.Bostic v. Schaefei760
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F.3d 352, 382 (4th Cir. 2014) (rejecting justificatthat is “so underinclusive” that its real
motivation “must have ‘rest[ed] on an irrationaédice™ (quotingCleburne 473 U.S. at

450)). A “reasonably conceivable state of facBgach Commc’n$08 U.S. at 313, still
demands that the claimed factual basis for categton have “some footing in ... realit[y],”
Heller, 509 U.S. at 321. But Defendants present notbihgr than unsupported speculation to
counter the conclusions of the Working Group. 8hafrDefendants’ conjecture and professed
intent to study these topics, their sole remaigirgument is that, despite the conclusions drawn
by the Department of Defense after its year-long@ehensive evaluation, “there is room for
the military to think otherwise.” Opp. 32. Thataupported assertion does not provide a
legitimate basis for banning transgender people fservice, particularly where the military has
already studied the issue at length.

(i) Unit cohesion, a thinly veiled appeal to bias, doewt
justify the ban.

Defendants also seek to justify the ban by argthagexcluding transgender people from
service furthers unit cohesion. “Unit cohesiontiaalated concerns such as “discipline” and
“morale” are, of course, the same rationales thaetbeen used regularly in the past to justify
invidious discrimination against historically digstaed groups.See, e.g.Cook 528 F.3d at 59
(explaining that Don’t Ask, Don't Tell “expresslgentified its purpose as preserving ‘high
standards of morale, good order and discipline,uamtdcohesion’);Philips v. Perry 106 F.3d
1420, 1434-35 (9th Cir. 1997) (Fletcher, J., diisgh (“The primary justification proffered for
the ‘don’t ask/don't tell’ policy is ‘unit cohesidf); Watkins v. U.S. Army375 F.2d 699, 729
(9th Cir. 1989) (Norris, J., concurring) (“As retlgras World War Il both the Army chief of
staff and the Secretary of the Navy justified resegregation in the ranks as necessary to

maintain efficiency, discipline, and morale.Vjirginia, 518 U.S. at 542 n.11, 544 n.13
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(describing “[florecasts” that “admission of womienthe federal military academies” would
erode their “vital” or “Spartan” atmospheres; reciazgng that since their admission “[w]jomen
cadets have graduated at the top of their clasgeay federal military academy”).

Here, the government has provided no basis forladimg that the rationale of “unit
cohesion” provides any more compelling basis feraategorical discrimination against
transgender individuals than for the historicatdmination against African-Americans, women,
or gay, lesbian, and bisexual people based uposaime reasoning. Indeed, in this instance unit
cohesion is an even less persuasive rationale bet¢ha reasoned conclusion of military
professionals is that there is “no evidence thatgéng openly transgender people to serve in
the military would disrupt unit cohesion,” CarsordD { 195see also idEx. B (RAND Report)
at xiii, 39-47 (concluding that allowing transgengeople to serve openly would have no
adverse impact on unit cohesion), and becausegeadsr service members have already served
openly and honorably without any evidence of detation of unit cohesion for more than a
year.

Even if the military could point to bias or prejadiof non-transgender service members,
that would not be a sufficient justification to éxde transgender people from servié&almore
v. Sidotj 466 U.S. 429, 433 (1984) (“Private biases magudside the reach of the law, but the
law cannot, directly or indirectly, give them efféy; Cleburne 473 U.S. at 448. The military
operates at its best as a meritocracy where peopleibute to the mission based on their
performance, not their identities. Mabus Supp.|DE8; Eitelberg Decl. § 13. To justify
excluding a group of people from military servie@chuse of the bias and prejudice of others
collides with core constitutional values and weakenilitary readiness. Fanning Decl. § 60;

Fanning Supp. Decl. | 7; James Decl. 1 43; Jamas. 8ecl. 1 9; Mabus Supp. Decl. | 8.
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(iv)  The ban is inexplicable by anything other than aniras.

Under any level of scrutiny, government action &tes equal protection when its
“discontinu[ity] with the reasons offered for ittmders it “inexplicable by anything but animus
toward the class it affects See, e.gRomey 517 U.S. at 632;).S. Dep't of Agric. v. Moreno
413 U.S. 528, 534 (1973) (“[1]f the constitutiorm@nception of ‘equal protection of the laws’
means anything, it must at the very least meanaluare ... desire to harm a politically
unpopular group cannot constitute a legitimate goawental interest.”)Vill. of Arlington
Heights v. Metro. Hous. Dev. Cor@29 U.S. 252, 266-268 (1977) (holding that thetext in
which a policy is enacted, including any anomailnethe process, may be relevant to whether it
was enacted for an improper purpose). As Plamitiéive demonstrated in detail, the ban was
announced in a highly irregular manner, with noaappt deliberation or investigation of the
relevant facts, and abruptly reversed an earliecypthat was implemented following a lengthy
process of careful study and review. A stark admirsthat a discriminatory policy has been
adopted without any known justifications for dosm based on the mere possibility that further
“study” might uncover some basis for the discriniioia, violates the requirements of equal
protection in the most basic wa@f. Romer517 U.S. at 632.

Viewed in this context, the President’s abrupt amo@ment of the ban has no rational
explanation other than mere disapproval or a basg@to harm a disfavored minority group.
Id. Government action undertaken for such an imprppgpose fails under any standard of
review. Plaintiffs have demonstrated a likelihadduccess on the merits of their Equal
Protection claim.

2. Plaintiffs are likely to succeed on their due procss claim.
Plaintiffs have demonstrated a likelihood of susoms their due process claim because

the ban lacks any rational basis, impermissiblydbos Plaintiffs’ fundamental rights, and
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arbitrarily penalizes Plaintiffs for conduct thevgonment previously encouraged. Defendants
fail to rebut Plaintiff’'ssubstantivedue process claim and summarily state that its'far
essentially the same reasons as their equal piartedtaim.” Opp. 34. Instead, Defendants
rebut aproceduraldue process argument that Plaintiffs have notreste

a) The ban lacks any rational basis.

The due process requirement that every governnoéiohamust have a “reasonable
justification in the service of a legitimate goverental objective” protects individuals against
the arbitrary and oppressive exercise of governmpewer. Cty. of Sacramente. Lewis 523
U.S. 833, 845-46 (1998) (internal quotations orditté&bdelfattah v. U.S. Dep’t of Homeland
Sec, 787 F.3d 524, 540 (D.C. Cir. 2015). The Predideabrupt reversal of a policy that had
been carefully studied, implemented, and in placerfore than a year altogether fails that test.
As explained in detail abovege suprdart I1.B.1.c, the ban lacks any rational conrmecto a
legitimate governmental objective, and for thissgaviolates due process as well as equal
protection. See, e.gGeorge Washington Univ. v. Dist. of Columt881 F. Supp. 2d 109, 114
(D.D.C. 2005) (noting that the rational basis testder equal protection and due process “are
almost indistinguishable”).

b) The ban violates Plaintiffs’ fundamental rights and

impermissibly punishes Plaintiffs for relying on the
government’s encouragement to disclose their gendetentity.

The government fails even to respond to Plaintifig) other due process claims.

First, the ban impermissibly burdens Plaintiffs’ fundamaé rights to autonomy. App.
22-23. The right to live in accord with one’s gendlentity is an inherent aspect of the right to
personal autonomy. As the Supreme Court has regigagxplained, the liberty protected by the
Due Process Clause includes the right to makedirepersonal choices central to individual

dignity and autonomy, including intimate choiceatttiefine personal identity and beliefs.”
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Obergefell v. Hodged 35 S. Ct. 2584, 2597 (2015ge alsdsriswold v. ConnecticuB81 U.S.
479, 484-86 (1965%kinner v. Oklahoma&16 U.S. 535, 541 (194Fjanned Parenthood of Se.
Pa. v. Casey505 U.S. 833, 851 (1992)awrence v. Texa$39 U.S. 558, 562, 578-79 (2003);
Roberts v. U.S. Jayceets8 U.S. 609, 618-19 (1984) (explaining that@uastitution protects
these decisions from “unwarranted state interfexémcorder to “safeguard[] the ability
independently to define one’s identity that is calnio any concept of liberty”).

Under these well established principles, the funelatal right to autonomy must include
a person’s right to be transgender, just as iuthes a person’s right to be lesbian, gay, bisexual,
or heterosexual. Like a person’s sexual orientabioother central aspects of personhood,
gender identity is “inherent to one’s very identity a person.’Hernandez-Montiel v. IN225
F.3d 1084, 1093-94 (9th Cir. 2000) (internal caati and quotation marks omitted). The ban
intrudes upon the right of transgender men and wotmdéive as who they are, consistent with
this core aspect of their identity. Thus it isjgabto heightened reviewSeeWitt v. Dep’t of Air
Force 527 F.3d 806, 819 (9th Cir. 2008) (holding thaightened scrutiny applies “when the
government attempts to intrude upon ... the rightpérsonal autonomy] identified
in Lawrencé).

Moreover, as explained in the Application (App. 1) the ban is also subject to
heightened due process review because it burdenfutidamental right selectively, only for
transgender people. “Equality of treatment anddiine process right to demand respect for
conduct protected by the substantive guaranteieaty are linked in important respects.”
Lawrence 539 U.S. at 575. Subjecting one group of persorglverse treatment based solely
on a characteristic that is so central, immutaduhel deep-seated violates that prohibition unless

supported by a sufficient governmental interé&ste id. Defendants have failed to show—or
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even assert—any such interest here.

SecondPlaintiffs have a right not to be discharged oooant of their gender identity
after having relied upon Defendants’ explicit preethat they could serve openly. Contrary to
Defendants’ argument, Plaintiffs do not assertaqmted property interest in “continued military
service.” Opp. 35. Rather, the President’s bé&enals canons of decency and fair play
fundamental to the Due Process Clause becauseighms Plaintiffs for disclosing their
transgender identities, something the governmerdwaged.See Landgraf v. USI Film Prods.
511 U.S. 244, 265-66 (1994) (due process doesaratipgovernment to use actions it permitted
or encouraged as a ground for punishmesa®; also LewjH23 U.S. at 845-46 (“[T]he
substantive due process guarantee protects [thedndl] against government power arbitrarily
and oppressively exercised[.]”). Defendants offeresponse to these authorities.

C) The ban violates due process regardless of what predures are
used to separate Plaintiffs from the military.

The government argues that “whatever procedurdgyoiiern Plaintiffs’ speculative
discharge and characterization of service havewen been created yet, rendering it impossible
for this Court to review them for constitutionaffsziency.” Opp. 37. This argument misses the
mark because Plaintiffs’ claim is not directedtie particular procedures that will be used to
separate them from military service. Rather, Risnclaim that, regardless of the process
involved, the President’s ban violates substardive process because it denies them the liberty
and equality guaranteed by the Fifth Amendm&gelewis 523 U.S. at 840 (due process
“cover[s] a substantive sphere as well, barringabergovernment actions regardless of the
fairness of the procedures used to implement tH@rtérnal quotation marks omitted)).

Although Defendants mischaracterize Plaintiffs’ guecess claim, they concede that a

due process violation arises in cases where stajtaahes to the discharge of a service member.
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Opp. 35 (citingkauffman v. Sec’y of Air For¢cd15 F.2d 991, 995 (D.C. Cir. 1969) (“In terms of
its effects on reputation, the stigma experiengethb recipient of a discharge under other than
honorable conditions is very akin to the concephtaEmy.”)); see alsdHolley v. United States
124 F.3d 1462, 1470 (Fed. Cir. 1997) (finding @il interest implicated in a less-than-
honorable discharge and stating “[w]e entirely agtet stigma cannot be imposed by
government without due process of law”). Plaistdie likely to succeed on their due process
claim for this reason as well. Their separati@mfrthe military pursuant to the President’s
ban—no matter when or how it happens—uwill be asdgediwith the President’s degrading
tweets and subsequent statements. As set fortleatiee ban tarnishes Plaintiffs’ service with
the stain of unfitness nowee suprat 4, and, no matter the formal character of thisicharge,
causes reputational injury and threatens futurel@mpent prospects, Eitelberg Decl. T 15.

3. Plaintiffs are likely to succeed on their estoppetlaim.

Defendants argue that Plaintiffs’ estoppel claiitsfaecause it is an affirmative defense,
not a cause of action, and there is no valid was¥eovereign immunity. But “equitable
estoppel is not, in itself, either a claim or aatesfe.” ATC Petrol., Inc. v. Sander860 F.2d
1104, 1111 (D.C. Cir. 1988). Instead, “it is a meaf precluding a litigant from asserting an
otherwise available claim or defense against aypanb has detrimentally relied on that
litigant’s conduct.” Id. Here, Plaintiffs seek to prevent the militargrfr discharging them on
the sole basis of their transgender stafeise Watkins v. U.S. Ar§51 F. Supp. 212, 218 (W.D.
Wash. 1982) (“Plaintiff’'s argument is not that hasla right to reenlist. His argument is that the
Army cannot deny him reenlistment because of hradsexuality. ... Accordingly, plaintiff
seeks to estop defendants from relying on the atigul as dar to his eligibility for
reenlistment.” (emphasis in original@ff'd, 875 F.2d 699 (9th Cir. 1989). Instead of waitiog

Defendants to discharge them from the militarydation that Plaintiffs would have the legal
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right to challenge, on both administrative and titutsonal groundssee, e.g.Elzie, 841 F.
Supp. at 444), Plaintiffs have brought a pre-sdfarauit to enjoin Defendants from taking such
action in the future. Under these circumstandes,dppropriate for the Court to consider
Plaintiffs’ defenses to discharge—including estdpga determining whether to grant relief.
Defendants also argue that estoppel is not afippéideere, because it cannot be used to
prevent a federal agency from changing its geneagplicable policies. But estoppein
prevent application of those policies to individkialho reasonably relied on the government to
their detriment.See, e.gWatkins v. U.S. Armg75 F.2d 699, 707-08, 711 (9th Cir. 1989)
(estopping the Army from relying on regulation &ng reenlistment to plaintiff on the basis of
homosexuality)United States v. Lazy FC Ranet81 F.2d 985, 987-90 (9th Cir. 1973)
(estopping the United States from enforcing revisedximum payment” regulations against
partnership organized to acquire and operate dgrialiand pasture land).This principle is
particularly vital where the policies at issue haet only prospective application, but also the
effect of retroactively punishing Plaintiffs fortaans taken in reliance on prior policyg,

publicly disclosing their transgender status). &toer, there is no public policy reason to

> The cases cited by Defendants are not to theamyntUnited States v. Owens4 F.3d

271, 274-75 (6th Cir. 1995) is not on point, aadtiresses the availability of judicial, not
equitable, estoppel against the government, aideatrhich the court recognized serves a
“different function from other forms of estoppelPerez v. Mortgage Bankers Associatiaé85
S. Ct. 1199 (2015), likewise does not address pstpput rather simply holds that an agency is
not required to undergo notice-and-comment ruleingawhen changing an interpretive rule
(i.e., rule which advises the public of an agency’s tmiesion of regulations or statute, and
which does not have the force of lawherezdoes not discuss whether an agency might be
estopped from applying the revised rule againshdividual, nor does it consider whether an
individual may be entitled to reasonably rely oregulation that has the force of law (such as
DTM 16-005). InEmery Mining Corp. v. Secretary of Lab@d4 F.2d 1411, 1416-1417 (10th
Cir. 1984), the plaintiff allegedly relied on aggruafficials’ guidance that was contrary to
regulation. Here, Plaintiffs were not given faudiyvice, but rather were led by official policy
and pronouncements to believe that they would s tonsequences for disclosing their
transgender status.
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foreclose estoppel here, where Plaintiffs haveesehonorably and with distinction for years.
See Santos v. Frankl|id93 F. Supp. 847, 83&.D. Pa. 1980) (holding that it “would not
significantly impair an important public policy” stop Navy from calling reservist to active
duty for failure to attend requisite number ofiag drills, where his service provides assurance
of his “military preparedness”).

Finally, Defendants dispute that Plaintiffs hagtisfied the requirements for estoppel,
which when sought against the government, inclbdethe moving party show a “definite”
representation, reasonable detrimental “relianaed’ “affirmative misconduct” by the
government.Morris Commc’ns, Inc. v. FC(%66 F.3d 184, 191 (D.C. Cir. 2009). Each of
Defendants’ arguments fails.

Definite representatian Defendants argue that DTM 16-005 did not repreet its
policy “was permanent and could not be subjechange.” Opp. 39. But that is true of any
government policy, and it is clear from the texDdfM 16-005 that the policy change was
intended to be immediate and permanent, as denatedtoy the detailed schedule set forth in
DTM 16-005 for the identification, revision, andafting of new issuances and procedures to
implement the policy.

Reasonable RelianceDefendants do not dispute that Plaintiffs disetbtheir
transgender status in reliance on DTM 16-005, byueathat this disclosure has not changed
Plaintiffs’ position for the worse, claiming thalaihtiffs remain protected from discharge by the
Interim Guidance and that none of the Plaintifis eurrently affected by the accessions policy.
Defendants’ effort to paper over the Presidentis imapointing to the language of the Interim

Guidance should be rejected; as discussed in Parsuiprg Plaintiffs are already suffering
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substantial and irreparable harm, and face furtherinent harm when the policies
implementing the President’s ban go into effect.

Moreover, Plaintiffs had reason to believe theyldaaly on the guarantees in DTM 16-
005 because it was the end product of a lengthypabtic deliberative process, and supported
by the Secretary’s unambiguous conclusion thatrig@vice by transgender Service members
... Is consistent with military readiness and witlesgth through diversity.” DTM 16-005 at 2.
Defendants point out that DTM 16-005 indicatesng$ set to expire on June 30, 2017,” but that
is only because that is the point at which allh&f implementing issuances and procedures were
expected to be in place—that is, the DTM was seixfurebecausdhe policy change was meant
to be permanent. Opp. 3&e alsdTM 16-005 at 1 (providing for update of DoD Insttion
6130.30, relating to accessions, no later than TuAP17).

Affirmative misconductOn this element, Defendants simply make the losocy
assertion that “Plaintiffs have not identified aygvernmental misconduct.” Opp. 40. But
Plaintiffs have shown that the government’s chang®licy “will cause an egregiously unfair
result,” which—consistent with the quoted standarBefendant’s own brief—is sufficient to
establish affirmative misconduct. App. 28. Imsanifestly unfair to entrap transgender service
members into disclosing their status and then imately subject them to discharge when they
no longer have the option of concealing their idgntThis egregious and unexplained reversal
readily establishes the type affirmative miscondwestessary for equitable estoppel to apply.
See, e.gCinciarelli v. Reagan729 F.2d 801, 807-08 (D.C. Cir. 1984) (estopmogernment
from disclaiming agreement that protected plairftdin involuntary release from active duty);
Brandt v. Hickel 427 F.2d 53, 56-57 (9th Cir. 1970) (estoppingr&tacy of the Interior from

disclaiming representation made to prospectivaond-gas lessees that their bid would not lose
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priority); Hoeber v. D.C. Redev. Land Agey483 F. Supp. 1356, 1365-66 (D.D.C. 1980)
(estopping city officials from reversing interprieta of statute after private developers invested
large amounts of capitaldff'd 672 F.2d 894 (D.C. Cir. 1981) (table).

C. The Balance Of The Equities And The Public InteresEavor An Injunction

Defendants have not identified any credible wawimch either the military or the public
interest would be harmed by an order granting diefrPlaintiffs seek. Defendants contend that
the balance of equities weighs in their favor beeathe Plaintiffs “are not being harmed by the
Interim Guidance,” and because granting injunctelgf “would directly interfere” with the
work of a panel of experts that the military is paontedly “in the process of gathering” to
“provid[e] advice and recommendations on the dgualent and implementation of the policy on
military service by transgender individuals.” Ogp-41. Defendants are wrong on both counts.

The ban inflicts serious, ongoing harms on eadh®®laintiffs for the reasons set forth
above. See suprat 3-5. Defendants cannot and do not explain th@wequested injunction
will interfere with any future study and policy ddepment concerning transgender service

members. “[B]alanc[ing] the competing claims ojury and ... consider[ing] the effect on each
party of the granting or withholding of the requeektelief” therefore strongly weigh in favor of
issuance of the requested injunctid@@onverDyn v. Moniz68 F. Supp. 3d 34, 52 (D.D.C. 2014)
(quotingWinter v. Natural Res. Def. Council, In655 U.S. 7, 24 (2008)NMcVeigh 983 F.
Supp. at 221 (finding “no appreciable harm to tla\if Senior Chief McVeigh is permitted to
remain in active service”).

Defendants’ invocation of a general interest intioraal defense” (Opp. 41) likewise
cannot withstand scrutiny in light of the substainévidence submitted by Plaintiffs

demonstrating that it isnplementatiorof the President’s ban that would degrade military

readiness and capabilities, result in a signifitasitinvestment in money and time in developing
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military capacity, and erode service members’ tmishe military chain of commandseeApp.
4-7,9-11, 36-39supraat 4, Eitelberg Decl.  10-11.

D. The Court Should Order The Relief Sought In The Appication

Plaintiffs have requested a preliminary injunctpohibiting defendants from
categorically excluding transgender people fromnthlgary. When challenging a rule of
general applicability, such as the President’s Au@b, 2017 Memorandum, the “ordinary
result” is to enjoin the unlawful policy, not tarlit its “application to the individual petitionefs.
Harmon v. Thornburgh878 F.2d 484, 495 n.21 (D.C. Cir. 1989at'l Mining Ass’n v. U.S.
Army Corps of Eng'rs145 F.3d 1399, 1410 (D.C. Cir. 1998) (enjoinimfoecement of
regulation regarding discharge of dredged mateabsgal v. Brock843 F.2d 1163, 1170-72
(9th Cir. 1987) (requiring Secretary of Labor tgppMigrant and Seasonal Agricultural
Workers Protection Act to commercial forestry wasePlanned Parenthood Fed'n of Am.,
Inc. v. Heckler 712 F.2d 650, 651 (D.C. Cir. 1983) (enjoininguiagjons imposing financial
eligibility requirement for provision of family piaing services). The court’s equitable power is
not limited simply because it will have broad geaggric reach and because it may benefit non-
parties: “if there has been a systemwide impachere [may] be a systemwide remedy.”
Dayton Bd. of Educ. v. Brinkma#33 U.S. 406, 420 (197 &ee also, e.gint'| Refugee
Assistance Project v. Trum57 F.3d 554, 605 (4th Cir. 2017) (granting natiae preliminary
injunction against enforcement of President’s trénam),cert. granted 137 S. Ct. 2080 (2017),
vacated No. 16-1436, 2017 WL 4518553 (U.S. Oct. 10, 20T@éxas v. United State809 F.3d
134, 188 (5th Cir. 2015) (granting nationwide prefiary injunction against implementation of
program providing legal status to certain illegahigrants)aff'd by equally divided Courtl36
S. Ct. 2271 (20165 ity of Chicago v. Sessian¥o. 17-C-5720, 2017 WL 4081821, at *14 (N.D.

lIl. Sept. 15, 2017) (granting nationwide prelimiyp@njunction against enforcement of grant
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conditions penalizing “sanctuary citiesQjty of Chicago v. Sessigndo. 17-C-5720, 2017 WL
4572208, at *2-5 (N.D. Ill. Oct. 13, 2017) (denyiAgorney General’'s motion to stay
nationwide application of preliminary injunction).

Moreover, systemwide relief is particularly appliape here, where the constitutional
harms suffered by Plaintiffs would not be remedigdn injunction limited to PlaintiffsSee
App. 29-31 (discussing constitutional and stigmhtiems). Even if protected from discharge,
Plaintiffs will remain branded as part of an inéerclass of people as long as the ban remains in
place. Int'l Refugee Assistance Proje&57 F.3d at 605 (“[C]lontinued enforcement against
similarly situated individuals would only servergnforce the ‘message’ that Plaintiffs ‘are
outsiders, not full members of the political comntyit). Indeed, singling out Plaintiffs as the
only transgender service members entitled to seviage the military develops its policy to
carry out the ban, only adds to the weight they bea to the policy and further puts into relief
its arbitrary and inequitable nature.

Defendants’ arguments to the contrary should kecteg. First, Defendants argue that
the requested relief would simply require themdotmue “comply[ing] with the Interim
Guidance that the Secretary of Defense has alneaidiy place.” Opp. 41. But the relief
requested by Plaintiffs is not simply a vague “obfeg/law” injunction, as Defendants argue.
Plaintiffs seek specific relief for a specific ctihgional violation—an injunction prohibiting the
categorical exclusion of transgender people froentiilitary. See, e.gColumbus Bd. of Educ.
v. Penick443 U.S. 449, 454 (1979) (affirming injunctioropibiting defendants from
discriminating on the basis of race in operatingliguschool system). In addition, the requested
injunction will protect Plaintiffs for as long aii$ litigation remains pending, including after the

Interim Guidance expires and Plaintiffs become aciijo separation and ineligible for necessary
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medical care as ordered in the President’s Memaran&eelnterim Guidancd (“Not later
than February 21, 2018, | will present the Predideatih a plan to implement the policy and
directives in the Presidential Memorandumid);at 2 (“[N]Jo new sex reassignment surgical
procedures for military personnel will be permitedter March 22, 2018.”). Plaintiffs’ requested
relief must be granted if the harm from implemeotabf the ban is to be avoided.
SecongdDefendants argue that relief should be limitecetiressing Plaintiffs’ own
cognizable injuries. As discussed above, plausjifécific relief is not appropriate in a suit
challenging a policy of general applicability, peutarly where implementation of the policy
with respect to non-plaintiffs will cause constitutal and consequential stigmatic harms to
plaintiffs. Defendants’ reliance drewis v. Caseyb18 U.S. 343, 357 (1996), is misplaced, as
the policy there did not involve systemwide comsitnal harms.In Lewis the court vacated a
broad injunction requiring the defendant prisontaysto provide more extensive access to its
law library and provide assistance to illiteratel @mon-English-speaking inmates. Critically,
unlike in this case, there was no showing thaptieon’s policies were facially unconstitutional
or systemically inadequate; instead, plaintiffsgiyrdemonstrated two instances in which
illiterate prisoners were unable to file legal olai Id. at 359-60 & n.7. Likewise, Defendants
cite Madsen v. Women’s Health Center,.[rg12 U.S. 753, 765 (1994), for the propositioat th
an injunction should be no more burdensome thaassecy to provide relief to plaintiffs. But
Madseninvolved an injunction seeking to establish bufenes against protesters around an
abortion clinic. Courts are required to draw irgtions restraining speech narrowly to avoid

intruding on the First Amendment; here, howevditaad injunction would affirmatively
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promote the Equal Protection and Due Process daasd there is no impact on the
constitutional rights of other partiés.

Defendants also claim that this Court’s power suésan injunction is restricted here
because of the military context. But courts hdneegower to enjoin, on a nationwide basis, the
enforcement of military policies that violate cahgional and statutory rights, and have done so
in appropriate casesSee, e.gDoe v. Rumsfe|d41 F. Supp. 2d 1, 17-19 (D.D.C. 2004)
(preliminarily enjoining enforcement of DepartmeftDefense’s involuntary anthrax
inoculation program)Huynh v. Carlucgi679 F. Supp. 61, 67 (D.D.C. 1988) (preliminarily
enjoining Department of Defense from enforcing rthigt would deny security clearances to
certain recently naturalized U.S. citizens basedamtry of origin). Defendants point to the
Supreme Court’s and Ninth Circuit’s narrowing oé ttistrict court’s nationwide injunction
against discharge on the basis of sexual oriemta&tit).S. Department of Defense v. Meinhold
510 U.S. 939 (1993), arideinhold v. U.S. Department of Defen3é F.3d 1469, 1480 (9th Cir.
1994). But this narrowing of the injunction wasply a product of different conclusions on the
merits: unlike the district court, the Ninth Circheld that the Department of Defense’s
regulations were facially constitutional, and ttieg plaintiff was only entitled to relief because
his discharge was not consistent with the regulatidMeinhold 34 F.3d at 1479-80. The Ninth
Circuit did not indicate that if the regulationsdiaeen unconstitutional on their face, it would

have enjoined enforcement of the regulations agalamitiff alone.

6 Defendants suggest that Plaintiffs do not haaedihg to enjoin enforcement of the ban,

citing Town of Chester v. Laroe Estates,.|rik37 S. Ct. 1645, 1650 (2017)own of Chesteis
not on point; it held that an intervenor must inglegently establish Article 11l standing if it
wants relief of its own. As is the case here, h@vgplaintiffs who have been injured by a
government policy have standing to seek an injoncéigainst that policySee supr#art 1.A.1.
Defendants also citélonsanto Co. v. Geertson Seed Farf&l U.S. 139, 163 (2010). That
case stands for the irrelevant proposition thahpfés cannot seek to enjoin an order based on
harm to other parties, where they fail to estahlisdparable injury to themselves.
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Third, Defendants argue that the military personnelsiecs Plaintiffs may face can be
challenged administratively and reviewed in an AdPallenge. But this is no basis to deny a
preliminary injunction in a constitutional challentp a government policy where Plaintiffs have
met the four-factor test for injunctive relief. tdbly, none of the cases cited by Defendants
involves a denial of injunctive relief becauseltd tivailability of alterative administrative
remedies.Chappell v. Wallace462 U.S. 296, 303-04 (1983), for example, conegithne
availability of aBivensaction to recover damages against military supgrioot the propriety of
a preliminary injunction. Because the Presidestibaued a clear policy that transgender people
not be permitted to serve in the military, a polibgt is unconstitutional on its face, Plaintiffs
should not be required to wait until they have bescharged to obtain preliminary relisee
Adair v. Englangd 183 F. Supp. 2d 31, 55 (D.D.C. 2002) (holding,thracase challenging
Navy’s promotion policy, “[r]esolving a claim fouled solely upon a constitutional right is
singularly suited to a judicial forum and cleanappropriate to an administrative board™).

CONCLUSION
For the foregoing reasons, Defendants’ motiondmdass should be denied and Plaintiffs’

application for a preliminary injunction should gented.
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