ADAM WALSH CHILD PRUTEGTI&N & SAFETY ACT
AND HIV CRIMINALIZATION

Sex offense registration and notification laws (SORNSs) require people convicted of sex offenses to
“provide valid contact information and other identifying data to law enforcement authorities” when they are
released into the community. These laws allow the public to view their registration, usually through an online
database provided by law enforcement of the registered person's current state of residence.?

The Sex Offender Registration Act, or Title |, of the Adam Walsh Child Protection and Safety Act of 2006

(AWA), is a federal law that requires states to maintain minimum standards for registering people convicted
of certain sex crimes and notifying the public of their registration status, in addition to any parole or probation
requirements they may have.
AWA requires states to categorize registered people in one of three tiers based solely on the offense for which
they were convicted. People are classified in states where they live, work, and attend school under either a Tier |,
I, or lll category based on the type of sex offense conviction. People in the Tier Ill category must update their
registration every three months for life. In addition, states must create a website where the public can search for
the location of people registered for sex crimes, and states are required to make failure to register a felony under
state law.

Under AWA, states are free 1o enact even more stringent requirements. Many states have chosen both to
impose more stringent requirements on registered people and to expand the list of crimes that qualify as
registerable sex offenses beyond those mandated by federal law. Many of these offenses do not require
involvement with a minor. For example, some states impose registration requirements on people convicted of
public urination, indecent exposure, or lewd and lascivious behavior. Many of these state restrictions include
restrictions on where a registrant can live, publicly lists of where registered people work, requirements that
juveniles must register for non-AWA offenses, indefinite civil commitment of people with sex offense
convictions, and retroactive application of registration requirements on people convicted before the state
passed its registration law.

AWA and similar state laws have failed to protect the community from sexual harm or to prevent child
sexual abuse or violence.® To the contrary, these laws have made communities less safe due to the significant
amount of money that law enforcement officials must invest to enforce SORNs. Federal law*penalizes states
that fail to substantially comply with a 10% loss of their Byrne Justice Fund® from the federal government.®
The cost of implementing SORNs based on the federal standards is so high that some states have chosen to
not comply.” The investment in SORNs could be better spent on preventive measures and providing
supportive services for survivors. Additionally, contrary to public belief, those convicted of sex offenses have
lower recidivism rates than those convicted of other crimes. 8@ Regarding re-arrests for sex crimes, the rates
of sexual recidivism are particularly low for older people.®

Registering for a sex crime presents a number of significant challenges for those registered and their
families that greatly reduces their ability to work and participate in society in constructive ways. Many
registered people must strictly follow a tangle of rules regarding what must be registered and how often. In
many states, registered people must verify their residence and employment addresses every 90 days for life.
Consequently, many registered people report difficulty maintaining steady employment and stable housing,
and a number of them indicate being harassed by community members.™
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HIV CRIMINALIZATION

A number of states imposed HIV exposure laws during the early years of the AIDS/HIV epidemic. Today,
despite advances in medical technology and information that have definitively established that these laws
are counterproductive and serve no legitimate purpose, 34 states still impose criminal liability on people
living with HIV/AIDS for non-disclosure of their HIV status to sexual partners and exposure to third parties.
Many of these laws impose criminal liability for behaviors with no risk of transmission, such as spitting and
biting. Some laws impose additional penalties, such as sex offense registration, for certain behaviors.
Regardless of their exact provisions, these HIV-specific laws fail to protect public health and conflict with
contemporary medical practice and knowledge. They ignore modern prevention methods, such as ART,
PrEP, and condoms, and modern medical treatment, which has greatly increased the life expectancy of
people living with HIV/AIDS.

Federal law does not require those convicted of HIV-specific crimes to register. However, states are free
to make HIV-specific crimes registerable sex offenses. Currently, 4 states (Louisiana, Ohio,South Dakota,
and Tennessee) expressly require those convicted of HIV-specific crimes to register. In Arkansas, a
sentencing court can order registration under the HIV-specific criminal exposure statute, though it is not
required. In Washington, an HIV-specific provision within the crime of assault can require registration if
there is “sexual motivation.” In Tennessee, a person convicted of solicitation of prostitution, which requires
no physical contact, while HIV positive, before July 1, 2010, is required to register. Additionally, some states
require a person to register if the person had to register for a sex offense in another state even if not a
registerable sex offense in the current state.

In addition to forcing public disclosure of a person’s HIV status, SORNs can place severe additional
burdens on people living with HIV which make it difficult or impossible for them to participate constructively
in society. As is the case with registrants in general, SORNs can deny people living with HIV stable housing
and employment, because discrimination against registrants is commonplace and widely accepted.

Furthermore, registration requirements often severely limit a person’s ability to parent. Because SORNs
typically make it illegal for registrants to be near areas where children frequent, these laws may prevent a
registrant from attending parent-teacher meetings or other events on school property, or from
accompanying their child to public parks, libraries, and swimming pools. Even registered parents whose
crimes had nothing to do with children may be forced to miss their children’s sports games and dance
recitals, severely hindering their ability to be actively involved in their child’s life.

Registration requirements related to HIV also undermine public health. When a state requires public
notification of those convicted of an HIV criminal statute, it allows for the public to know a person’s HIV
status. This exposes people living with HIV to discriminaton and social isolation. Additionally, some states
mandate public health offices to share HIV records with law enforcement — making public health officials
agents of criminalization. This harms public health efforts because individuals may be deterred from getting
tested for HIV out of fear that their medical records would be used against them for criminal prosecution
purposes.
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