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August 13, 2019
U.S. Department of Health and Human Services
Office for Civil Rights
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue SW,
Washington, DC 20201
Attention: Section 1557 NPRM, “Nondiscrimination in Health and Health Education Programs
or Activities,” RIN 0945‐AA11

The National Center for Lesbian Rights (NCLR) writes to urge that the Department of Health
and Human Services (HHS) withdraw the above‐referenced Proposed Rule in its entirety, as it
would endanger patient health and encourage discrimination in health care delivery.
NCLR is a non‐profit, public interest law firm that litigates precedent‐setting cases at the trial
and appellate court levels, advocates for equitable public policies affecting the lesbian, gay,
bisexual, transgender, and queer (LGBTQ) community, provides free legal assistance to LGBTQ
people and their advocates, and conducts community education on LGBT issues. NCLR has
been advancing the civil and human rights of LGBTQ people and their families across the
United States through litigation, legislation, policy, and public education since its founding in
1977. We also seek to equip individuals and communities to assert their own legal rights and
to increase public support for LGBTQ equality through public education. NCLR recognizes the
critical importance of access to affordable health care for all people, and we are concerned
about the harm that would result from the rescission of critical nondiscrimination protections
that have served to increase access to health care for our community.
Our comments address the following points:
1. With the Proposed Rule HHS is ignoring the LGBTQ community’s reliance interest in
the protections of the current Final Rule;
2. By rescinding the 2016 Final Rule, HHS will be encouraging discrimination in health
care against LGBTQ people; and
3. HHS has improperly added a religious exemption to this critical nondiscrimination rule.
Each is discussed more fully below.
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I.

HHS is Ignoring the LGBTQ Community’s Reliance Interest in the Current Rule

Section 1557 is the key nondiscrimination provision of the Affordable Care Act (ACA).1 It
prohibits discrimination in health programs and activities receiving federal financial
assistance, health programs and activities administered by the executive branch, as well as
entities created under the ACA, including the Marketplaces and health plans sold through the
Marketplaces. Section 1557 protects against discrimination on the basis of race, color,
national origin (including language access), sex, age, and disability, and does so by building on
existing civil rights laws.2 It is the first federal law to ban sex discrimination in health care.
HHS underwent an extensive, 6‐year process to develop regulations for Section 1557,
including a Request for Information, a Notice of Proposed Rulemaking, and a Final Rule issued
in 2016 (the “2016 Final Rule”).3 The 2016 Final Rule provides that discrimination on the basis
of sex includes discrimination on the basis of pregnancy, false pregnancy, termination of
pregnancy, or recovery therefrom, childbirth or related medical conditions, sex stereotyping
and gender identity.
The existence of the 2016 Final Rule, along with prior HHS guidance from 2012 clarifying the
scope of the statutory protections,4 has created a reliance interest on the part of many people
who might otherwise be subject to sex discrimination based on gender identity, sex
stereotyping, or termination of pregnancy. When the Final Rule was issued in 2016, HHS
engaged in public education efforts to inform people of their rights under the then‐new rule.
Organizations like ours assisted in these efforts. Health insurers changed their coverage
policies to eliminate discriminatory exclusions. In response, LGBTQ people reasonably relied
on the assurances in that rule, understanding that they now had federal protection against
hostile and exclusionary treatment in the health care system. They have made decisions about
where to live and work—and which health care providers to use—based on that reliance.

1

Patient Protection and Affordable Care Act, Pub. L. No. 111‐148, 124 Stat. 119 (Mar. 23, 2010); 42 U.S.C. §
18116.
2
Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.), Title VII of the Civil Rights Act of 1964 (42
U.S.C. § 2000e et seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Section 794 of
Title 29, or the Age Discrimination Act of 1975 [42 U.S.C. § 6101 et seq.].
3
U.S. Dep’t of Health & Human Servs., Request for Information Regarding Nondiscrimination in Certain Health
Programs or Activities, 78 Fed. Reg. 46558 (Aug. 1, 2013); U.S. Dep’t of Health & Human Servs.,
Nondiscrimination in Health Programs and Activities (Notice of Proposed Rulemaking), 80 Fed. Reg. 54172 (Sept.
8, 2015); U.S. Dep’t of Health & Human Servs.,Nondiscrimination on the Basis of Race, Color, National Origin, Sex,
Age, or Disability in Health Programs or Activities Receiving Federal Financial Assistance and Health Programs or
Activities Administered by the Department of Health and Human Services or Entities Established under Title I of
the Patient Protection and Affordable Care Act, 45 C.F.R. Part 92, 81 Fed. Reg. 31376 (May 18, 2016) (hereinafter
“2016 Final Rule”).
4
81 Fed. Reg. 31387, citing Letter from Leon Rodriguez, Director, U.S. Dep’t of Health & Human Servs., Office for
Civil Rights, to Maya Rupert, Federal Policy Director, National Center for Lesbian Rights (Jul. 12, 2012),
https://www.nachc.com/client/OCRLetterJuly2012.pdf.
2

Under the Administrative Procedure Act, agency action is unlawful if it is “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). One of
the grounds for a finding that a regulation is arbitrary and capricious is if it ignores reliance
interests that have developed around the prior policy.
One of the basic procedural requirements of administrative rulemaking is that an
agency must give adequate reasons for its decisions. … That requirement is satisfied
when the agency's explanation is clear enough that its “path may reasonably be
discerned.” But where the agency has failed to provide even that minimal level of
analysis, its action is arbitrary and capricious and so cannot carry the force of law.
Agencies are free to change their existing policies as long as they provide a reasoned
explanation for the change. … In explaining its changed position, an agency must also
be cognizant that longstanding policies may have “engendered serious reliance
interests that must be taken into account.” “In such cases it is not that further
justification is demanded by the mere fact of policy change; but that a reasoned
explanation is needed for disregarding facts and circumstances that underlay or were
engendered by the prior policy.” It follows that an “[u]nexplained inconsistency” in
agency policy is “a reason for holding an interpretation to be an arbitrary and
capricious change from agency practice.” An arbitrary and capricious regulation of this
sort is itself unlawful and receives no Chevron deference.
Applying those principles here, the unavoidable conclusion is that the 2011 regulation
was issued without the reasoned explanation that was required in light of the
Department's change in position and the significant reliance interests involved. … A
summary discussion may suffice in other circumstances, but here—in particular
because of decades of industry reliance on the Department's prior policy—the
explanation fell short of the agency's duty to explain why it deemed it necessary to
overrule its previous position.
Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125–26 (2016) (emphasis added) (internal
citations omitted).
Other than a conclusory statement that there can be no reliance interest here due to the
injunction against its own enforcement,5 HHS does not seriously address the harm that would
ensue if it were to reverse course and eliminate protections against discrimination that
members of our community have come to count on.
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II.

By Rescinding the Current Rule HHS Will Be Promoting Discrimination Against LGBT
People, Which Is Serious and Widespread

The rescission by HHS of express nondiscrimination protections for gender identity, sex
stereotyping, and termination of pregnancy is also unlawful because it would have the effect
of involving the federal government in promoting private discrimination.
In Reitman v. Mulkey, 387 U.S. 369 (1967), the United States Supreme Court took up the
question of whether the state of California could amend its constitution to overturn state
antidiscrimination statutes. After California enacted laws prohibiting race discrimination in
housing, the voters approved a ballot initiative adopting a constitutional amendment that
repealed those laws. In striking down that constitutional amendment, the Court held that
while the state could have remained neutral with respect to private discrimination – it was not
required by the federal constitution to proactively forbid it – by amending its constitution to
allow such discrimination, the state was in effect encouraging private race discrimination.
The situation created by this Proposed Rule is strikingly similar. Congress enacted a
prohibition on sex discrimination in health care in the ACA, and HHS promulgated regulations,
as permitted by the statute, to give meaning to that nondiscrimination protection. Consistent
with the plain text of the statute and clear trend in federal case law, and with its mandate to
facilitate (rather than impede) access to health care, HHS in 2016 specified that sex
discrimination included discrimination based on gender identity, sex stereotyping, and
termination of pregnancy. Now the agency seeks to remove protections that it had lawfully
extended just three years ago. If this rule is finalized as proposed, it would put HHS in the
position of fostering private health care discrimination, contrary to the proscription against
such discrimination in section 1557 of the ACA.
This discrimination is not hypothetical. LGBT people, women, and other vulnerable groups
face significant barriers to getting the care they need.6 If it goes forward, the Proposed Rule
will compound the barriers to care that LGBT individuals face, particularly the effects of
ongoing and pervasive discrimination, by inviting providers to refuse to provide services and
6
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information vital to LGBT health. HHS in fact acknowledges in the proposed rule that entities
that changed their discriminatory practices due to the existing rule might revert to their prior
behavior.7
As a civil rights organization that has been advocating for the LGBT community for over four
decades, we at NCLR see firsthand the negative effects of stigma and discrimination on LGBT
people seeking care. Despite significant gains in societal acceptance and legal protections, we
still face hostility and ill treatment simply for being who we are, and sometimes the
consequences are fatal. For example, NLCR represents the mother of a transgender youth
who died by suicide after being denied appropriate care and discharged prematurely by a
hospital in southern California.8
LGBT people of all ages continue to face discrimination in health care on the basis of their
sexual orientation and gender identity. The Department’s Healthy People 2020 initiative
recognizes that “LGBT individuals face health disparities linked to societal stigma,
discrimination, and denial of their civil and human rights.”9 This surfaces in a wide variety of
contexts, including physical and mental health care services.10 In a recent study published in
Health Affairs, researchers examined the intersection of gender identity, sexual orientation,
race, and economic factors in health care access.11 They concluded that discrimination, as well
as insensitivity or disrespect on the part of health care providers, were key barriers to health
care access.12
There is a growing body of research documenting how LGBT people encounter barriers in the
health care system and suffer disproportionately from a variety of conditions due to health
care access issues compounded by stigma and discrimination. In 2010, Lambda Legal found
that fifty‐six percent of lesbian, gay, and bisexual survey respondents (out of 4,916 total
respondents) experienced health‐care discrimination in forms such as refusal of health care,
excessive precautions used by health‐care professionals, and physically rough or abusive
behavior by health‐care professionals. Seventy percent of transgender and gender
nonconforming respondents experienced the same, and sixty‐three percent of respondents
living with HIV/AIDS had experienced health‐care discrimination. In addition, low‐income
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LGBT people and LGBT people of color experienced increased barriers to health care.13 The
2015 U.S. Transgender Survey found that 23 percent respondents did not see a provider for
needed health care because of fears of mistreatment or discrimination.14
A recent survey conducted by the Center for American Progress found that among lesbian,
gay, bisexual, and queer (LGBQ) respondents who had visited a doctor or health care provider
in the year before the survey:


8 percent said that a doctor or other health care provider refused to see them because
of their actual or perceived sexual orientation;



6 percent said that a doctor or other health care provider refused to give them health
care related to their actual or perceived sexual orientation;



7 percent said that a doctor or other health care provider refused to recognize their
family, including a child or a same‐sex spouse or partner;



9 percent said that a doctor or other health care provider used harsh or abusive
language when treating them;



7 percent said that they experienced unwanted physical contact from a doctor or other
health care provider (such as fondling, sexual assault, or rape).15

Among transgender people who had visited a doctor or health care providers’ office in the
past year:


29 percent said a doctor or other health care provider refused to see them because of
their actual or perceived gender identity;



12 percent said a doctor or other health care provider refused to give them health care
related to gender transition;



23 percent said a doctor or other health care provider intentionally used the wrong
name;



21 percent said a doctor or other health care provider used harsh or abusive language
when treating them;



29 percent said that they experienced unwanted physical contact from a doctor or
other health care provider (such as fondling, sexual assault, or rape).16
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When LGBT patients are turned away or refused treatment, it is much harder—and
sometimes simply not possible—for them to find a viable alternative. In the CAP study, nearly
one in five LGBT people, including 31% of transgender people, said that it would be very
difficult or impossible to get the health care they need at another hospital if they were turned
away. That rate was substantially higher for LGBT people living in non‐metropolitan areas,
with 41% reporting that it would be very difficult or impossible to find an alternative
provider.17 For these patients, being turned away by a medical provider is not just an
inconvenience: it often means being denied care entirely with nowhere else to go.
Health‐care disparities in general are often more pronounced in rural areas in the United
States, and this is further compounded for LGBT individuals, often due to a lack of cultural
competency. This hinders physical and mental health providers from meeting the health
needs of rural communities.18 The lack of connection to positive, affirming resources also
isolates LGBT youth, making them more susceptible to self‐destructive behavior patterns.19
Isolation continues into adulthood, when LGBT populations are more likely to experience
depression and engage in high‐risk behaviors.20
NCLR has been holding convenings of LGBT people in rural communities for the past several
years, and we hear consistently about difficulties in accessing adequate health care. The
challenges our community faces in these rural settings include having few providers with LGBT
competency, difficulty maintaining health insurance coverage due to employment challenges,
transportation difficulties to get to what medical providers there are, food deserts, and
specific health conditions that are often more prevalent among LGBT people because of
having to live with discrimination and social isolation, including poor eating habits, smoking,
and substance abuse.
In rural areas, if care is denied, there may be no other sources of health and life‐preserving
medical care.21 The ability to refuse care to patients would therefore leave many individuals in
rural communities with no health care options. Medically underserved areas already exist in
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every state,22 with over 75 percent of chief executive officers of rural hospitals reporting
physician shortages.23 Many rural communities experience a wide array of mental health,
dental health, and primary care health professional shortages, leaving individuals in rural
communities with less access to care that is close, affordable, and high quality, than their
urban counterparts.24
III.

HHS Has Improperly Inserted a Religious Exemption Into the ACA’s
Nondiscrimination Protections

Nothing in the legislative history or statutory text permits HHS to create exceptions to Section
1557’s prohibition on discrimination. The approach taken in the 2016 Final Rule of not adding
a new religious exemption was sound, as religious exemptions in health care cause real harm
to real people. The problems for patients presented by the expansion of religious exemption
provisions in both federal and state law have been exacerbated by the growth in health care
systems owned and operated by religious orders. Mergers between Catholic and nonsectarian
hospitals have continued as hospital consolidation has intensified. Catholic hospitals and
health systems must follow the church’s Ethical and Religious Directives for Catholic Health
Care Services (“Directives”), which prohibit a wide range of reproductive health services, such
as contraception, sterilization, abortion care, and other needed health care.25 Nonsectarian
hospitals must often agree to comply with these Directives in order to merge with Catholic
hospitals.26
Providers in one 2008 study disclosed that they could not provide the standard of care for
managing miscarriages at Catholic hospitals, and as a result, women’s care was delayed or
they were transferred to other facilities at great risk to their health.27 The reach of this type of
religious refusal of care is growing with the proliferation of religiously affiliated entities that
provide health care and related services.28 New research shows that women of color in many
22
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states disproportionately receive their care at Catholic hospitals. In nineteen states, women of
color are more likely than are white women to give birth in Catholic hospitals.29
Refusals in the context of reproductive health care sometimes run in both directions – they
prevent access to contraception and abortion, but also to assisted reproductive technologies
(ART) to enable pregnancy. Not only does this infringe on individuals’ right to information and
care, for those with certain medical conditions it directly contravenes the standard of care.
For individuals with cancer, for example, the standard of care includes education and
informed consent around fertility preservation, according to the American Society for Clinical
Oncology and the Oncology Nursing Society.30 Refusals to educate patients about or to
provide ART, or to facilitate ART when requested, are contrary to the standard of care.
While religiously‐based objections to contraception and abortion are well known and have
posed access barriers for years, less evident is how these types of refusals can also affect the
LGBT community. Not only are LGBT people affected by denials of reproductive health care,
other types of medically necessary care, such a transition‐related care, are also frequently
refused.
Many religious health care providers are opposed to infertility treatments altogether or are
opposed to providing it to certain groups of people such as members of the LGBT
community.31 Health care providers have even sought exemptions from state
antidiscrimination laws to avoid providing reproductive services to lesbian parents.32 For
example, in one case, an infertility practice group subjected a woman to a year of invasive and
costly treatments only to ultimately deny her the infertility treatment that she needed
because she is a lesbian.33 When doctors at the practice group recognized that the woman
29
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needed in vitro fertilization to become pregnant, every doctor in the practice refused,
claiming that their religious beliefs prevented them from performing the procedure for a
lesbian.34 Because this was the only clinic covered by her health insurance plan, the woman
had to pay out‐of‐pocket for the treatment at another clinic, which subjected her to serious
financial harm.
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐
LGBT people are all too familiar with discrimination and hostile treatment, including in health
care settings, and inviting health care institutions and providers to turn away people and deny
them care would exacerbate the widespread mistreatment experienced by many LGBT people
in the health care system today. HHS should withdraw this Proposed Rule.
The National Center for Lesbian Rights appreciates the opportunity to comment on this
proposed rule. If you require additional information, please contact Julie Gonen, NCLR’s
federal policy director, at jgonen@nclrights.org or 202‐734‐3547.
Sincerely,

National Center for Lesbian Rights
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