
UNITED STATES DISTRICT COURT FOR THE 

 NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

  

CASE NO.: 22-CV-00134-AW-MJF 

 

EQUALITY FLORIDA, et al, 

 

Plaintiffs, 

 

vs. 

 

RONALD D. DESANTIS, in his official  

Capacity as Governor of Florida, et al, 

 

Defendants. 

 

                                                  / 

 

 

DEFENDANT SCHOOL BOARD OF BROWARD COUNTY’S REPLY 

MEMORANDUM IN SUPPORT OF DEFENDANT’S 

MOTION TO DISMISS (DE 62) 

 

 Defendant School Board of Broward County, by and through its undersigned attorneys 

hereby files it Reply Memorandum in support of said Defendant’s Motion to Dismiss (DE 62) and 

states as follows: 

Plaintiffs’ Lack Standing 

 

Individual Plaintiffs 

 The only individual Plaintiff named in the First Amended Complaint who has any 

connection with Broward Public Schools is elementary art teacher Scott Berg (DE 52 at ¶¶217-

221.  Plaintiffs response does not specifically identify any concrete and particularized actual 

injury to Plaintiff Berg. (DE 91 at p. 18)1 

 
1 Plaintiffs list several paragraphs of the amended complaint which allegedly assert that some individual Plaintiffs 

have “already faced censorship or been disciplined based on their speech”.  However, none of these paragraphs 

include allegations regarding Plaintiff Scott Berg. (DE 91 at p.17) 
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 Plaintiff’s response also asserts that “Plaintiffs have plausibly demonstrated standing to 

bring a pre-enforcement challenge….” (DE 91 at p. 18)  With regard to Plaintiff Berg, the 

response points to paragraph 217 of the First Amended Complaint which alleges that because of 

the statutory subsection Plaintiff Berg will refrain from having his students draw their own families 

next school year because Berg is worried that “such a lesson will invite scrutiny as students ask 

about Berg’s own family (which consists of two men) or other student’s families which may 

include LGBTQ individuals” (DE 91 at p.18)   

 First, Berg does not allege a course of conduct “that is affected with a constitutional 

interest.  While working as a classroom teacher employed by a public school district, Berg does 

not engage in speech as a private citizen with regard to his classroom instruction of students and 

instead functions as a government speaker. Evans-Marshall v. Board of Education of the Tipp City 

Exempted Village School District, 624 F.3d 332, 340-342 (6th Cir. 2010) and Johnson v. Poway 

Unified School District, 658 F.3d 954, 966-968 (9th Cir. 2011).  Second, Berg does not plausibly 

allege an imminent non-conjectural potential future injury.  Instead, Berg’s claim is based on 

speculation as to what his students may inquire about in the coming school year and the statute 

itself expressly limits enforcement to the district school board rather than the classroom teacher.   

Organizational Plaintiffs 

 The Defendant School Board of Broward County adopts and incorporates by reference the 

State Defendants reply arguments regarding the Organizational Plaintiffs lack of standing. 

No Basis for Entity Liability 

 The Eleventh Circuit has made clear that in determining whether §1983 liability can be 

imposed on a county, municipality or other local governmental entity, the district court should 
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look to whether under state law the defendant entity has authority and responsibility over the 

governmental function at issue. See Grech v. Clayton County, Georgia, 335 F.3d 1326, 1330-1344 

(11th Cir 2003).  The governmental function at issue in the instant case involves a limitation on 

the curriculum (classroom instruction) of students in kindergarten through grade 3.  There is no 

dispute in the instant case that neither the Broward County School Board nor the other district 

school board’s have the authority and responsibility over the governmental function at issue and 

that instead it is the State of Florida which has the authority and responsibility over the 

governmental function and issue.  As such, there is no basis for entity liability under §1983 as 

against the Defendant School Board of Broward County. 

No Constitutional Violation 

Due Process Claim  

 The Defendant School Board adopts and incorporates by reference the State Defendants 

reply arguments regarding Plaintiffs’ due process claim.   

First Amendment Claim 

 The statutory subsection at issue imposes a limitation on the curriculum (classroom 

instruction) provided to public school students in kindergarten through grade 3. 2   Individual 

teachers do not have a First Amendment right to select the curriculum which will be provided to 

the public school students they teach.   In Evans-Marshall v. Board of Education of the TIPP City 

Exempted Village School District, 624 F.3d 332, 341 (6th Cir. 2010), the Sixth Circuit affirmed the 

 
2 While the statutory subsection also provides that classroom instruction on sexual orientation or gender identity may 

not occur in a manner that is not age appropriate or developmentally appropriate for students in accordance with state 

standards;, the Florida Department of Education has not yet developed the state standards which will guide the 

implementation of this latter provision.  House Bill 1577 provides that the Florida Department of Education shall 

adopt such statewide standards by June 30, 2023. 
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dismissal of a First Amendment retaliation claim brought by a discharged teacher who alleged that 

her employment had been terminated in retaliation for deviating from the required curriculum and 

in part stated: 

State law gives elected officials – the school board (in this case the 

Florida Legislature) – not teachers, not the chair of a department, 

not the principal, not even the superintendent, responsibility over the 

curriculum.  This is an accountability measure, pure and simple, 

one that ensures the citizens of a community have a say over a matter 

of considerable importance to many of them – their child’s 

education – by giving them control over the membership on the 

board (in this case the Florida Legislature). 

 

The First Amendment does not ban this policy choice on this 

accountability measure.  The Constitution does not prohibit a State 

from creating elected school boards and from placing responsibility 

for the curriculum of each school district in the hands of each board.  

Teachers no doubt are required to speak or write and otherwise 

express themselves, but this does not make them sovereigns unto 

themselves.  The curricular choices of the school should be 

presumptively their own – the fact that such choices arouse deep 

feelings argues strongly for democratic means of reaching them. 

(internal quotes and citations omitted) 

 

Plaintiffs do not state a viable First Amendment claim. 

 

Equal Protection Claim 

 

 Plaintiff’s response asserts that the Florida Legislature’s adoption of HB 1557 was 

motivated by discrimination.  Neither the First Amended Complaint nor Plaintiff’s response 

provide any basis for a finding that the Defendant School Board of Broward County has denied 

Plaintiff Berg or the Organizational Plaintiffs with equal protection of the law.  As such, Plaintiffs 

fails to state a §1983 claim against the Defendant School Board of Broward County based on a 

denial of equal protection. 
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Conclusion 

 

 The Defendant School Board of Broward County, in accordance with the reasons and 

authorities stated above, request that the Court enter an order dismissing this action as against the 

Defendant School Board of Broward County.  

 

Dated: August 10, 2022 

 

Respectfully submitted, 

 

 

 /s/Michael T. Burke           

Michael. T. Burke, Esquire (338771) 

Burke@jambg.com 

Cardona@jambg.com  

                                                    Johnson, Anselmo, Murdoch, 

Burke, Piper & Hochman, P.A. 

2455 East Sunrise Blvd., Suite 1000 

Fort Lauderdale, Florida 33304 

Telephone: 954-463-0100 

Counsel for Defendant BCSB 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 10th day of August, 2022, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF. I also certify that the foregoing 

document is being served this day on all counsel of records or pro se parties identified on the 

attached Service List in the manner specified, either via transmission of Notice of Electronic Filing 

generated by CM/ECF or in some other authorized manner for those counsel or parties who are 

not authorized to receive electronically or in some other authorized manner for those counsel or 

parties who are not authorized to receive electronically Notices of Electronic Filing. 

 
JOHNSON, ANSELMO, MURDOCH, BURKE, 
PIPER & HOCHMAN, P.A. 
Counsel for Defendant BCSB 
2455 East Sunrise Boulevard, Ste. 1000 
Fort Lauderdale, FL 33304 
Telephone: 954-463-0100 
 

 
BY:  /s/Michael T. Burke                      
       MICHAEL T. BURKE 
       Florida Bar No. 338771 
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SERVICE LIST 

 

 

Roberta A. Kaplan (NY #2507093)* 

John C. Quinn (NY #4965000)* 

Kate L. Doniger (NY #5128251)*h 

D. Brandon Trice (NY #5140017)* 

KAPLAN HECKER & FINK LLP 

350 Fifth Avenue, 63rd Floor 

New York, New York 10118 

Tel.: (212) 763-.0883 

rkaplan@kaplanhecke.com  

 

Joshua Matz (DC #1045064)* 

Valerie L. Hletko (DC #485610)* 

KAPLAN HECKER & FINK LLP 

1050 K Street, NW, Suite 1040 

Washington, D.C. 20001 

Tel: (212) 763-0883 

jmatz@kaplanhecker.com   

 

Christopher Stoll (CA #179046)* 

NATIONAL CENTER FOR LESBIAN RIGHTS 

870 Market Street, Suite 370 

San Francisco, California 94102 

Tel.: (415) 392-6257 

CStoll@nclrights.org  

 

Michael W. Weaver (IL #6291021)* 

MCDERMOTT WILL & EMERY LLP 

444 West Lake Street, Suite 4000 

Chicago, Illinois 60606 

Tel (312) 984-5820 

mweaver@mwe.com 

 

Joseph M. Wasserkrug (FL #112274) 

MCDERMOTT WILL & EMERY LLP 

333 SE 2nd Avenue, Suite 4500 

Miami, Florida 33131 

jwasserkrug@wme.corn 
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Elizabeth F. Schwartz (FL #114855) 

ELIZABETH F. SCHWARTZ, 

3050 Biscayne Blvd, Suite 600 

Miami, Florida 33137 

liz@elizabethschwartz.corn 

 

Attorneys for Plaintiffs' 

*admitted pro hac vice 

 

Shireen A. Barday, Esq. 

GIBSON DUNN & CRUTCHER LLP - 

NEW YORK NY 

200 PARK AVENUE 

NEW YORK, NY 10166 

212-351-4000 

sbarday@gibsondunn.com  

 

Anita J. Patel, Esq. 

Florida Attorney Generals Office 

Complex Litigation 

PL-01 The Capitol 

Tallahassee, FL 32399 

850-414-3694 

anital.patel@myfloridlegal.com  

 

Bilal Ahmed Faruqui, Esq. 

Office of the Attorney General 

PL-01 The Capitol 

Tallahassee, FL 32399 

850-414-3757 

bilal.faruqui@myfloridlegal.com  

 

Daniel William Bell, Esq. 

Florida Attorney Generals Office 

Complex Litigation 

PL-01 The Capitol 

Tallahassee, FL 32399 

786-473-2923 

daniel.bell@myfloridlegal.com 
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Henry Charles Whitaker, Esq. 

Florida Attorney Generals Office 

Complex Litigation 

PL-01 The Capitol 

Tallahassee, FL 32399 

850-414-3688 

henry.whitaker@myfloridlegal.com  

 

Ashley Tinsley Gallagher, Esq. 

JOHNSON JACKSON - TAMPA FL 

100 N TAMPA STREET 

SUITE 2310 

TAMPA, FL 33602 

813-580-8400 

Fax: 813-580-8407 

agallagher@johnsonjackson.com  

 

Erin G. Jackson, Esq. 

JOHNSON JACKSON - TAMPA FL 

100 N TAMPA STREET 

SUITE 2310 

TAMPA, FL 33602 

813-580-8400 

ejackson@johnsonjackson.com  

 

Daniel J. Deleo, Esq. 

SHUMAKER LOOP KENDRICK LLP - 

SARASOTA FL 

240 S PINEAPPLE AVENUE 

10TH FLOOR 

SARASOTA, FL 34236 

941-364-2740 

Email: ddeleo@shumaker.com  

 

Walter James Harvey, Esq. 

MIAMI-DADE COUNTY PUBLIC 

SCHOOLS - MIAMI FL 

SCHOOL BOARD ATTORNEY'S OFFICE 

1450 NE 2ND AVE 

STE 430 

MIAMI, FL 33132 

305-995-1304 

walter.harvey@dadeschools.net  
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Jeffrey James Grosholz, Esq. 

RUMBERGER KIRK & CALDWELL PA - 

TALLAHASSEE FL 

101 NORTH MONROE STREET 

STE 120 

TALLAHASSEE, FL 32301 

850-222-6550 

jgrosholz@rumberger.com  

 

John David Marsey, Esq. 

RUMBERGER KIRK & CALDWELL PA - 

TALLAHASSEE FL 

101 NORTH MONROE STREET 

STE 120 

TALLAHASSEE, FL 32301 

850-841-8365 

dmarsey@rumberger.com  

 

Bob Lynn Harris, Esq. 

MESSER CAPARELLO & SELF PA – 

TALLAHASSEE FL 

2618 CENTENNIAL PL 

TALLAHASSEE, FL 32308 

850-222-0720 

Fax: 850-224-4359 

bharris@lawfla.com  

 

Dennis John Alfonso, Esq. 

MCCAIN ALFONSO PA – DADE CITY FL 

PO BOX 4 

DADE CITY, FL 33526-0004 

352-567-5636 

Fax: 352-567-6696 

dalfonso@mcclainalfonso.com  
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